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ERSKINE—SCARLETT—BROUGHAM. 


[By T. N. Tarrovurp.] 


To describe Mr. Erskine, when at the bar, is to ascertain the high- 
est intellectual eminence to whicha barrister, under the most favor- 
able circumstances, may safely aspire. He had noimaginative power, 
no originality of thought, no great comprehension of intellect, to en- 
cumber his progress, Inimitable as pleadings, his corrected speeches 
supply nothing which, taken apart from its context and the occasion, 
is worthy of a place in the memory. The most brilliant passages are 
but commonplaces exquisitely wrought, and curiously adapted to his 
design. Had his mind been pregnant with greater things, teeming 
with beautiful images, or endued with deep wisdom, he would have 
been less fitted to shed lustre on the ordinary feelings and transactions 
of life. If he had been able to answer Pitt without fainting, or to sup- 
port Fox without sinking into insignificance, he would not have been 
the delight of special juries, and the glory of the Court of King’s 
Bench. For that sphere, his powers, his acquisitions, and his temper- 
ament were exactly framed. He brought into it, indeed, accomplish- 
ments never displayed there before in equal perfection—glancing wit, 
rich humor, infinite grace of action, singular felicity of language, and 
a memory elegantly stored, yet not crowded with subjects of classical 
and fanciful illustration. Above his audience, he was not beyond 
their sight, and he possessed rare facilities of raising them to his own 
level. In this purpose he was aided by his connection with a noble 
family, by a musical voice, and by an eloquent eye, which enticed 
men to forgive, and even admire, his natural polish and refined allu- 
sions. But his moral qualities tended even more to win them. Who 
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could resist a disposition overflowing with kindness, animal spirits as 
elastic as those of a schoolboy, and a love of gayety and pleasure 
which shone out amidst the most anxious labors? His very weak- 
nesses became instruments of fascination. His egotism, his vanity, 
his personal frailties, were all genial, and gave him an irresistible 
claim to sympathy. His warmest colors were drawn, not from the 
fancy, but the affections. If he touched on the romantic, it was on 
the little chapter of romance which belongs to the most hurried and 
feverish life. The unlettered clown, and the assiduous tradesman, 
understood him, when he revived some bright recollection of child- 
hood, or brought back on the heart the enjoyments of old friendship, 
or touched the chord of domestic love and sorrow. He wielded with 
skill and power the weapons which precedent supplied, but he rarely 
sought for others. When he defended the rights of the subject, it 
was not by abstract disquisition, but by freshening up anew the ven- 
erable customs and immunities which he found sanctioned by Courts 
and Parliaments, and infusing into them new energy. He entrenched 
himself within the forms of pleading, even when he ventured to glance 
into literature and history. These forms he rendered dignified as a 
fence against oppression, and cast on them sometimes the playful hues 
of his fancy. His powers were not only adapted to his sphere, but 
directed by admirable discretion and taste. .In small causes he was 
never betrayed into exaggeration, but contrived to give an interest to 
their details, and to conduct them at once with dexterity and grace. 
His jests told for arguments; his digressions only threw the jury off 
their guard, that he might strike a decisive blow; his audacity was 
always wise. His firmness was no less under wise direction than 
his weaknesses. He withstood the bench, and rendered the bar im- 
mortal service; not so much by the courage of the resistance, as by 
the happy selection of its time, and the exact propriety of its manner. 
He was, in short, the most consummate advocate of whom we have 
any trace; he left his profession higher than he found it; and yet, be- 
yond its pale, he was only an incomparable companion, a lively pamph- 
leteer, and a weak and superficial debater! _ 

Mr. Scarlett, the present leader of the Court of King’s Bench, has 
less brilliancy than his predecessor, but is not perhaps essentially in- 
ferior to him in the management of causes. He studiously disclaims 
imagination; he rarely addresses the passions; but he now and then 
gives indications which prove that he has disciplined a mind of con- 
siderable elegance and strength to nisi prius uses, In the fine tact of 
which we have already spoken—the intuitive power of common sense, 
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sharpened within a peculiar circle—he has no superior, perhaps no 
equal, He never betrays anxiety in the crisis of a cause, but in- 
stantly decides among complicated difficulties, and is almost always 
right. He can bridge over a nonsuit with insignificant facts, and tread 
upon the gulf steadily, but warily to its end. What Johnson said of 
Burke’s manner of treating a subject, is true of his management of a 
cause—“ he winds himself into it like a great serpent.” He does not 
take a single view of it,nor desert it when it begins to fail, but throws 
himself into all its windings, and struggles in it while it has life. 
There is a lucid arrangement, and sometimes a light vein of pleas- 
antry and feeling in his opening speeches; but his greatest visible tri- 
umph isin his replies, ‘These do not consist of a mere series of in- 
genious remarks on conflicting evidence; still less of a tiresome ex- 
amination of the testimony of each witness singly, but are as finely 
arranged on the instant, and thrown into as noble and decisive masses, 
as if they had been prepared in the study. By a vigorous grasp of 
thought, he forms a plan and an outline, which he first distinctly marks, 
and then proceeds to fill up with masterly touches. When a case has 
been spread over half a day, and apparently shattered by the speech 
and witnesses of his adversary, he will gather it up, condense, con- 
centrate, and render it conclusive. He imparts a weight and solidity 
to all that he touches. Vague suspicions become certainties, as he 
exhibits them; and circumstances light, valueless, and unconnected till 
then, are united together, and come down in wedges which drive con- 
viction into the mind. Of this extraordinary power, his reply on the 
first trial of The King v. Collins, where he gained the verdict against 
evidence and justice, was a powerful specimen. If such a speech is 
not an effort of genius, it is so much more complete than many works 
which have a portion of that higher faculty, that we almost hesitate to 
place it below them. Mr. Scarlett, in the debate on the motion rela- 
tive to the attack on Mr. Abercrombie, showed that he has felt it ne- 
cessary to bend his mind considerably to the routine of his practice. 
He was then surprised into his own original nature; and ‘forgetting the 
measured compass of his long adopted voice and manner, spoke out 
in a broad northern dialect, and told daring truths which astonished 
the house. Itis not thus, however, that he wins verdicts, and com- 
pels the Court to grant “rules to show cause!” 

* Mr. Brougham is an extraordinary man. Without high birth, 
splendid fortune, or aristocratic connection, he has, by mere intellectual 
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power, become the Parliamentary leader of the Whigs of England, 
and is beginning to succeed in the profession he has condescended to 
follow. But, stupendous as his abilities, and various as his acquisi- 
tions are, he does not possess that one presiding faculty—imagination, 
which, as it concentrates all others, chiefly renders them unavailing 
for inferior uses. Mr. Brougham’s powers are not thus united and 
rendered unwieldy and prodigious, but remain apart, and neither as- 
sist nor impede each other. ‘The same speech, indeed, may give scope 
to several talents; to lucid narration, to brilliant wit, to irresistible 
reasoning, and even to heart-touching pathos; but these will be found 
in parcels, not blended and interfused in one superhuman burst of 
passionate eloquence. The single power in which he excels all others, 
is sarcasm, and his deepest inspiration,—scorn. Hence he can awaken 
terror and shame far better than he can melt, agitate, and raise. Ani- 
mated by this blasting spirit, he can “bare the mean hearts” which 
lurk beneath a hundred “stars,” and smite a majority of lordly per- 
secutors into the dust! His power is all directed to the practical and 
earthly. It is rather that of a giant than a magician; of Briarzeus 
than of Prospero. He can do a hundred things well, and almost at 
once; but he cannot do the one highest thing: he cannot by a single 
touch reveal the hidden treasures of the soul, and astonish the world 
with truth and beauty unknown till disclosed at his bidding. Over 
his vast domain he ranges with amazing activity, and is a different man 
in each province which he occupies. He is not one, but Legion. At 
three in the morning, he will make a reply in Parliament, which shall 
blanch the cheeks and appal the hearts of his enemies; at half past 
nine he will be found in his place in Court, working out a case in 
which a bill of £5 is disputed, with all the plodding care of the most 
laborious junior. This multiplicity of avocation, and division of talent, 
suit the temper of his constitution and mind. Not only does he ac- 
complish a greater variety of purposes than any other man—not only 
does he give anxious attention to every petty cause, while he is fight- 
ing a political battle, and weighing the relative interests of nations— 
not only does he write an article for the Edinburgh Review while 
contesting a county, and prepare complicated arguments on Scotch 
appeals, by way of rest from his generous endeavors to educate a peo- 
ple—but he does all this as if it were perfectly natural to him, in a 
manner so unpretending and quiet, that a stranger would think hima 
merry gentleman, who had nothing to do but enjoy himself and fas- 
cinate others. The fire which burns in the tough fibres of his intel- 
lect, does not quicken his pulse, or kindle his blood to more thana 
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genial warmth. He, therefore, is one man in the senate, another in 
the study, another in a committee room, and another in a petty cause; 
and consequently is never above the business which he has to perform. 
His powers are all as distinct and as ready for use as those of the 
most accomplished Old Bailey practitioners. His most remarkable 
faculty, taken singly, the power of sarcasm, can be understood even 
by a Lancaster jury. And yet, though worthy to rank with states- 
men before whom Erskine sunk into insignificance, and though fol- 
lowing his profession with zeal and perseverance almost unequalled, 
he has hardly been enabled to conquer the impediment of that splen- 
did reputation, which to any other man must have been fatal! 





SUPREME COURT OF OHIO, IN BANK: DECEMBER TERM, 1846. 


[Rerortep By H. Grisworp, Esq., Strate Reporter. | 


Wenpnespay, January 13, 1847. 

William Kramer, et al. v. The Farmers’ Bank of Steubenville. Bill 
of Review. Jefferson. Hrrcucock, J., held, 1. That a mortgage 
given to indemnify a person against loss or damage growing out of 
endorsements subsequently to be made by the mortgagee for the 
mortgagor, is valid, and constitutes a lien preferable to the lien of a 
judgment ‘rendered after such endorsements have been made. 2. 
When such mortgage indemnity has been made, and judgment ren- 
dered against the mortgagee upon his endorsements,—upon bill in 
Chancery brought by others having liens upon the land mortgaged, 
to subject the same to sale, in which all parties interested are before 
the Court, such mortgagee has a right to require that the avails of 
the sale be applied in discharge of the judgment against him, though 
he has not actually paid the money. 


Elizabeth J. Malone v. James Stewart and wifes Error. Jefferson, 
Reap, J., held, 1. That to call a woman a hermaphrodite is action- 
able in itself, without laying special damage. 2. That such words as 
these spoken of a female, which have a tendency to wound her feel- 
ings, bring her into contempt, and prevent her from occupying such 
position in society as is her right, as a woman, are actionable in them- 
selves. Judgment reversed. 
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City of Cincinnati v. Peter Bryson. Error. Hamilton. Brrcnarp, 
J., held, 1. That the City Council has power to license and regulate 
draymen, and may require a reasonable sum by way of excise on the 
special employment, 2. That the right to license and regulate, con- 
fers no taxing powers over the draymen. Judgment reversed. 

Reap, J., dissenting, held, 1. That the ordinances of the city im- 
posing a tax upon drays and hackney coaches, is void, 2. That the 
power to regulate and license confers no power to levy a tax or raise 
a general fund for city purposes; that the utmost which could be done 
under such power would be to charge the fees for issuing the license. 


George Leggett v. The State of Ohio. Error. Tuscarawas. Woop, 
C. J., held, That to prove a bargain and sale, the declarations of the 
parties thereto, at the time, are a part of the res gesta, and competent 
evidence for the accused, to rebut the inference of guilt arising from 
possession of stolen property. Judgment reversed. 


Tuurspay, January 14, 1847. — 
Lessee of Williams’ Heirs v. Huse and Swindle. Ejectment. Lick- 
ing. Hrrcrtcock, J., held, 1. That under the Otcupying Claimant 
law, if the occupying claimant elect to convey the land, and receive 
its value as assessed by the jury, it is not necessary that he tendera 
deed with covenant of warranty; but it is necessary the deed should 
be made by himself, provided it conveys the title. 2. That in such 
case, the occupying claimant is not entitled to interest upon the valu- 
ation till his election is made. 


Joseph M. Coomb v. The Town Council of Akron. Error. Summit. 
Reap, J., held, That a municipal corporation, like an individual, is 
liable for injuries resulting to the property of others from the acts of 
such corporation, though acting within the scope of its corporate au- 
thority, and without any circumstances of malignance or malice. ‘Judg- 
ment reversed, and cause remanded. Brrosrarp, J., dissented. 


John B. Bayless vy. Belmont Bank. Error. Belmont. Brrcwarp, 
J., held, That a bond filed in a case in Error, must be filed before 
theSu preme Court obtains complete jurisdiction of the writ of error, 


_ or it is too late to operate as a supersedeas, and is invalid either as a 


common law or statutory bond. Judgment reversed. 


Frivay, January 15, 1847. 
John Walker, et al.,v. The Bank of Circleville. Error. Pickaway. 
Hirencock, J., held, 1. That where a writ bears the proper test, and 
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is signed by a Deputy Clerk, it is sufficient, although it would be more 
technically correct for the deputy to sign for his principal. 2, That 
it is sufficient service if the sheriff return that he left a copy of the 
writ at the residence of the defendant. Judgment affirmed. 


The State of Ohio v. Nathan Guilford, et al. Chancery. Hamilton. 
Reap, J., held, That if co-trustees authorize one of their number to 
receive and control a trust fund, and are negligent in taking security 
and looking after such fund, and the same becomes lost by the defal- 
cation of the trustee having such control thereof, all the trustees are 
responsible for such loss. Decree for Complainant. 


Thomas Brice’s Executors v. Norman Root, et al. Chancery. Athens. 
Brrcnarp, J., held, 1. That when a testator, by his last will, directed 
$4,000 to be invested in trade, the same, with its proceeds, were liable 
to the payment of debts contracted on the credit of the fund thus in- 
vested; but that the residue of the estate would not be bound, such 
being contrary to the testator’s intentions. 2. That a trustee, by 
mingling such property with his own private funds, so that no fair 
account can be taken, renders himself liable to account for the trust 
fund with interest, at least. 3. That as between the estate and cred- 
itors, the latter may resort to the property thus embarked in trade, 
for the payment of debts, and to the extent of the withdrawal of those 
funds by the executors, they are liable to the creditors. 4. That per- 
sons dealing with the agent appointed under a will, are chargeable 
with notice of his powers. 


David Barnum v. The State of Ohio. Error. Lake. Woon, C. J., 
held, That in an indictment for forgery, evidence which tends to show 
that the instrument could not in any event prejudice the rights of any 
one, is admissible, to go to the jury. Judgment reversed. Remanded 
for new trial. 


Saturpay, January 16, 1847. 
Hannah Laughery v. Charles and Wm. Laughery. Seneca. Hrren- 
cock, J., held, 1. That a case in divorce, or divorce in alimony, can- 
not be appealed from the Court of Common Pleas to the Supreme 
Court; 2. but that if in such case, a third person be made defendant, 
such defendant may appeal so much of the case as affects his in- 
terest. Bill dismissed without costs. 
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Jonathan Harrington v. Eliphalet W. Heath. Error. Lake. Reap, 
J., held, (Hrreucock, J., having been counsel in the case, and there- 
fore not participating in the decision,) 1. That a Justice of the Peace 
has no jurisdiction in actions on the case, for a nuisance upon lands. 
2. That if such action be commenced before a Justice, appealed to 
the Common Pleas, and issue joined, the plea admits the jurisdiction 
of the Common Pleas, and advantage cannot afterwards be taken of 
the want of jurisdiction in the Justice. 3. In such case the proceed- 
ings of the Justice are wholly void, and the case stands in the Com- 
mon Pleas as though declaration and plea had been filed without pro- 
cess. Judgment reversed, as to costs before Justice; affirmed as to residue. 


Humiston & Bushnell v. Forbes, et al. Error. Trumbull. Brrcnarp, 
J., held, That it is error in the Common Pleas to dismiss an appeal 
from a Justice of the Peace, for the reason that his transcript does 
not state the form of action, and that he has omitted to send up a bill 
of particulars, Judgment affirmed. 


George G. Gillet v. Smith, Webster, Warner, et al. Chancery. Ash- 
tabula, Woop, C. J., held, That the complainant, being a judgment 
creditor, and having a lien upon land, when sold for taxes, cannot file 
a bill in Chancery to avoid the sale as invalid, without first refunding 
the amount of tax, penalty and interest, or offering to do so. Bill dis- 
missed as to Warner; decree for complainants as to the other defendants. 


Monpay, January 18, 1847. 

James Robb v. Lessee of William and James Irwin. Error. Ham- 
ilton. Hrrencock, J., held, That under the law of 1824, defining 
the duties of executors and administrators, an order for the sale of real 
estate is not void, when a guardian ad litem was appointed for the in- 
fant defendants, who appeared and answered for them, although there 
is proof that the infants were not served with process. Judgment re- 
versed. 


Winslow Bierce, et al. v. Enoch Pierce, et al. Chancery. Delaware. 
Bircuarp, J., held, That to support a continued possession of over 
forty years, under a defectively executed conveyance, by a cestui que 
trust, who, during the whole period had made no claim thereto, and 
was under no disability, the Court would presume a good title to the 
equitable estate in the occupant, and would enjoin the trustee, holding 
the outstanding naked title, from disturbing such possession. Decree 
for complainants. 
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Lorin Sigley, et al. v. Daniel Shehy, et al. Error. Trumbull. Reap, 
J., held, 1. That if the appellant become a certificated bankrupt after 
the execution of the appeal bond, and his assignee subsequently be 
permitted under the law to prosecute in his stead, and a decree for 
costs rendered in favor of the appeller, to be charged upon the assets 
in the hands of the assignee, and general execution be issued against 
the bankrupt, an action will not lie against the bail upon the appeal 
bond. 2, That to make the bail liable, a decree or judgment must 
be rendered against the appellant, and the execution against him must 
be returned nulla bona. Judgment reversed. 


Lessee of Eliza Heighway v. Nathaniel G. Pendleton. Ejectment. 
Motion for new trial. Woop, C. J., held, 1. That after the lapse of 
thirty-six years, the very slight impression upon process will be pre- 
sumed to be the seal, and the distinct impression of the seal will be 
presumed to be lost from the lapse of time. 2. That if process be 
not sealed, and no objection be made, and a judgment be rendered, 
and that judgment afterwards revived, without objection to its validity, 
or to the validity of the process on which the judgment was rendered, 
the right to object to the unsealed process is lost. 3. That it is no ob- 
jection to the validity of a judgment, after it has been revived, that the 
original judgment was predicated upon a scire facias on a mortgage, and 
that said mortgage, executed in 1798, had but one witness. 4, That 
on a sale on such judgment, of real estate, the sheriff might acknowl- 
edge the deed before a Justice of the Peace, under the judgment and 
execution law of 1805. 5. That on such judgment rendered in 1808, 
the judgment that the plaintiff recover his debt and damages, and that 
a levari facias issue therefor, may be reduced to certainty, by refer- 
ence to the mortgage, and if the execution issue for the proper amount, 
the proceedings will be sustained. 6. That on the breach of the con- 
dition of the mortgage, under the law of 1805, the scire facias may 
be directed to, and served only on, the administrator, and that equity 
of redemption in such case, on the death of the ancestor, does not 
descend to the heir, but may be settled or compromised by the admin- 
istrator. 7. That the mortgagor, when the condition of the mort- 
gage is broken, obtaining the possession of the land, the title remains 
in him or his heirs, until the mortgage is redeemed or satisfied. Mo- 


tion overruled, and judgment for defendant. 
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Tusspay, Jan. 19, 1847. 

Eli W. Gwynne v. Christopher Niswander. Chancery. Madison. 
Hircucock, J., held, That in the Virginia Military District, where 
lands are entered upon the duplicate for taxation before patent issue, 
and are sold for the non-payment of the tax, the purchaser takes the en- 
tire interest of the former owner, and if such owner subsequently re- 
ceives a patent, he will be treated asa trustee for the purchaser of the 
tax sale, and be compelled to convey the legal title to such purchaser, 
provided the proceedings are regular, and in conformity with the 
statute. 


Samuel H. Davies, et al. v. Henry Stoddard, et al. Chancery. Mont- 
gomery. Reap, J., held, That if a guardian convert land scrip, re- 
ceivable at the land office in the purchase of public lands, into money 
at interest, for the benefit of his wards, and purchase land with such 
scrip for himself and others, if the guardian acted in good faith, such 
land cannot be treated as held in trust for the wards,—especially if 
the wards have enjoyed the income of the money at interest for their 
support and education. 


Miner Spicer v. John Giselman, et al. Error. Stark. Brrcnarp, 
J., held, 1. That it is error to sustain a general demurrer to an entire 
declaration, containing one good count. 2. That a joint action un- 
der the 43d section of the act of 1831, cannot be sustained against 
several heirs or devisees, where there was no joint contract, expressed 
or implied. ‘To the 2d point, Hrrcencock, J., dissented. Judgment 
reversed. 


The State, on relation of David R. Kemper, v. Lyman Beecher. Quo 
Warranto. Woop, C. J., held, 1. That where certain qualifications 
are required, to the appointment and exercise of an office, the answer 
to the information must state the facts, specifically, which constitute a 
good title to hold the office. 2. In such case, it is not sufficient to 
state the facts which confer the right at the time of the appointment, 
and rely on the presumption that the same facts exist, until disproved 


by the State. 


Wepnespay, January 20, 1847. 
George Freeby v. Thomas Tupper, et al. Chancery. Summit. Hrrcen- 
cock, J., held, That when a mortgagee recovers a judgment at law, 
for any part of the money secured by the mortgage, and causes the 
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mortgaged premises to be sold upon execution, the purchaser at sher- 
iff’s sale takes the land relieved from the lien of the mortgage. Bill 
dismissed. 


The State of Ohio for the use of Rosset and Becking v. Caleb Boring, 
etal. Debt. Licking. Brrcnarp, J., held, That the penalty of an 
official bond cannot be inserted by a third person, after the execution 
by the obligor, in his absence, without an express authority under his 
hand and seal. Judgment for defendants. 


Samuel Caldwell, et al. vy. William Dunshee. Error. Richland. 
Reap, J., held, That a Justice of the Peace has not jurisdiction in an 
action on the case for a nuisance upon lands. 


Tuurspay, January 21, 1847. 

Charles Rands and wife v. Uzziah Kendall. Chancery for Dower. 
Hamilton. Hrrcncock, J., held, 1. That when land is mortgaged by 
the husband, and the condition broken before marriage, and the equity 
of redemption is released by the mortgagor, during coverture, his 
widow is not entitled to dower after his decease. 2. That to entitle 
the widow to dower, her husband must have been seized of a legal 
estate of inheritance during the coverture, or of an equitable interest 
at the time of his death. Reap, J., dissented. Bill dismissed. 


Harley Bartholomew v. Benjamin Bentley, et al. Case for fraud. 
Wayne. Bircnarp, J., held, 1. That a special action on the case 
may be maintained for a fraud resulting in damage, and that it is no 
defence that the fraudulent acts were done in the capacity ef corpo- 
rators. 2, That if the design was to defraud the public generally, 
any one suffering injury thereby may maintain his action. 3. That 
the declaration should charge the fraudulent intent, in positive terms, 
and not leave it to be inferred from the falsity of the facts stated in 
the declaration. Demurrer to the declaration sustained, and leave given 
to amend. 


William Henderson v. The State of Ohio. Error. Franklin. Woop, 
C. J., held, 1. That in a criminal case it is error for the Court to pro- 
ceed to trial, conviction and judgment, with eleven jurors only. 2, 
That the consent of the parties does not legalize such conviction, 3. 
That under the Constitution of the United States, and the law of 
Congress of 1793, a Justice of the Peace may act in causing te be 
arrested, in adjudicating upon, and delivering up, one claimed as an 
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escaping slavee 4. That in such action the Justice acts judicially, and 
is protected from a criminal prosecution, upon the principle of judicial 
immunity. 5. That it does not depend on the good or bad faith with 
which a judicial officer acts, when he pursues the forms of law, and 
keeps within his jurisdiction, whether he is, or is not, responsible upon 
an indictment. 6. That a civil action, for the abuse of legal forms, 
to effect, maliciously, an improper end, and impeachment, are, pro- 
bably, the only remedies. Sed quere? Judgment reversed. 


Sarurpay, January 23, 1847. 
The State of Ohio vy. Warren Clark, et al. Reap, J., held, That re- 
cognizance to let to bail on the allowance of a writ of error, after 
conviction, is not authorized by the act allowing writs of error in 
criminal cases, and is therefore void. 


Henry Lewis, et al.,v. Samuel C, Lewis’ Administratrix. Certiorari. 
Pike. Brrcuarp, J., held, 1. That a plaintiff in certiorari, brought 
to reverse proceedings in which lands have been sold by an adminis- 
trator for the payment of debts, may discontinue the certiorari, al- 
though he has previously conveyed his interest in the lands in contro- 
versy to a third person. 2. That under the acts of 1842, defining the 
duties of executors and administrators where the minor defendants were 
made parties, and had guardians ad litem appointed, who answered, 
an order for the sale of land, in other respects legal, will be sustained, 
although such minors were not served with process. Dismissed. 


Harlan Chapin v. Lewellen Allison. Case. Holmes. Woop,C. J., 
held, That process bearing test—“ Witness my signature, and seal of our 
said Court of Common Pleas, this the 8th day of December, 1841. A. 
B., Deputy Clerk”—is good. New trial ordered—costs to abide the event 
of the suit. 


Monpay, January 25, 1847. 
George W. Jackson v. The State. Hrrencock, J., held, That under 
the act of March 2, 1846, capital invested in the business of pur- 
chasing, slaughtering and packing pork, for transportation and sale, is 
subject to taxation. 


Canal Boat Etna v. William Treat. Error. Summit. Brrcnarp, 
J., held, That under the act of February 26, 1840, providing for 
proceedings against boats and other water craft by name, where a 
person engages to build and deliver a boat, at a future day, at the 
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specified price, and deliver the boat in pursuance of such agreement, 
he cannot afterwards proceed against it, in the possession of a third per- 
son, to recover for “ materials, supplies and labor” expended in building 
the same. Judgment reversed. 


Alegander McConnell v. Oliver H. P. Scott, et al. Chancery. Mor- 
gan. Woop, C. J., That where judgment has been rendered against 
principal and surety, and the principal is insolvent, a Court of Equity 
will entertain jurisdiction of a bill in Chancery, brought by the surety, 
for the purpose of reaching credits of the principal, and appropri- 
ating them in discharge of the judgment, although the surety has not 
paid the money. 

And the Court adjourned sine die. 





SOUTHERN BOUNDARY OF THE STATES NORTH WEST OF THE OHIO. 


[For THE WesTERN Law Jovurnat.] 


Amone the arguments in favor of our side of the boundary ques- 
tion, between us and our Southern neighbors, I have not noticed the 
following in print: 

Virginia’s grant is of “ all territory lying Worth West of the river Ohio.” 

In the first act of cession, passed by Virginia in 1781, was the fol- 
lowing condition: | 

“ That all territory South East of the Ohio, not included in Pennsy]- 
vania, &c., should be guaranteed to Virginia by the United States,” 
1 Chase Stat. 62, note. 

Virginia granted all “ North West,” and reserved all she owned 
“South East of the Ohio River.” Does not this shed some light on 
the question? 

H. 


Lower Sanpusky, January, 1847. 
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THE OBLIGATION OF A CONTRACT—WHAT IS IT? 


[For tHe Western Law Journat.] 


By the Constitution of the United States, the States are restrained 
from enacting any “ law impairing the obligation of contracts.” 

In Green v. Biddle,8 Wheaton, it is said, that it is a maxim of the law 
and a dictate of common sense, “that when the words of a law, &c. 
have a plain and obvious meaning, all construction in hostility with 
such meaning, is excluded.” This is but the rule of Coke on Litt. 147, 
a: Quoties in verbis, nulla est ambiguitas, ibi, nulla expositio contra verba 
expressa, facienda est. 

The Constitution was framed by a,body of men, amongst whom were 
educated gentlemen, accomplished statesmen, and learned lawyers. 
The terms used in this clause, “ obligation of contracts,” were terms 
then probably well understood by each of these classes. The edu- 
cated men then understood, as such now understand, that the obliga- 
tion to do or not to do a thing, was as distinct from the consequence 
which might follow the nonperformance or the performance, as it was 
from the act to be done or abstained from. The statesman knew then, 
as statesmen now know, that by the comity of nations, contracts made 
in any country, may be enforced in any other country; and that, in 
reference to the exposition of the contract, as to its obligation, the 
law of the place in which it was made should govern; but that, as to 
the remedy, the law of the place in which the suit was instituted 
must govern. Will any one deny this much knowledge to Hamilton, 
or Franklin, or Madison, or Pinckney? And the lawyer knew then, 
as ordinary lawyers now know, that in relation to foreign contracts, 
his own common law recognized the distinction between obligation 
and remedy. Will any one deny this to Patterson, or Sherman, or 
Morris, or Wilson? To deny, is to dishonor these men, statesmen, 
lawyers, and patriots, whose fame forms a large portion of our coun- 
try’s heritage. To admit, is to concede, that these, the master minds 
of the Convention, understood, and consequently used, “obligation” 
as distinct from “remedy.” 

Johnson defines obligation as the binding power of any oath, vow, 
duty, contract; as the act which binds a man to some performance. 
According to Johnson, it is not the consequence of nonperformance, 
but the necessity to perform. Webster defines obligation as the bind- 
ing power of a vow, promise, oath, or contract, or of law, civil, poli- 
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tical, or moral; as that which constitutes legal or moral duty, and ren- 
ders a person liable to coercion or punishment for neglecting it. Ac- 
cording to Webster, then, it is the duty, not the punishment; the duty 
of the debtor, and not the remedy of the creditor. Crabbe gives duty 
and obligation as synonymous: and it does seem difficult to under- 
stand how any one can confound the duty of kindness, or the obliga- 
tion of justice, with the consequences which might follow the neglect 
of the one, or the violation of the other. Were the leading men in 
the Convention capable of such confusion? 

In the formation of the Roman Empire, there were allied States, 
in the midst of the subject territories, which preserved their own in- 
stitutions and Jaws, and the power of domestic legislation. Amongst 
such there are illustrious examples—Marseilles, for a time at least, 
and Athens, until the close of the Empire, both commercial States. 
Amongst the conquered States, many, if not all, preserved their own 
laws. Hence, in the different States and provinces of the Roman 
Empire, there were probably different rules as to the nature of con- 
tracts, and different modes of remedy for the breach; and hence, the 
expression quoted from Cicero by Judge Story, in the concluding 
paragraph of the work on the Conflict of Laws,—* Won erit alia lex 
Roma, alia Athenis,”—has its force. More than a century and a half 
passed, from the time when Cicero wrote, until the time when Hadrian, 
in the Perpetual Edict, gave the first example of general legislation 
to the Roman Empire. In the Institutes of Justinian, obligation is 
thus defined: Obligatio est juris vinculum, quo necessitate adstringimur 
alicujus rei solvende secundum nostrae civitatis jura. L. 3, T. 14. And 
this, Dr. Cooper thus literally translates: “ An obligation is the chain 
of the law, by which we are necessarily bound to make some payment, 
according to the laws of our country.” It is not according to the 
law of Rome, or of the Empire, but secundum nostra civitatis jura, ac- 
cording to the law of our country, because, probably in the time of 
Justinian, as in the days of Cicero, the laws of Rome and of Athens, 
of Constantinople and of Alexandria, might and did differ, as well in 
relation to the obligation of contracts as to the remedy. In modern 
Europe, it is well known that the cities of Italy, which led the way 
in the revival of commerce and the march of civilization, were small 
States, independent of each other; and although all preserved some 
portion of the Roman municipal institutions, and perhaps of the Ro- 
man law, yet, as their populations differed in origin, and as the study 
of the civil law was introduced long after in the modern development, 
and at different times, it is more than probable that their laws as to 
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the nature of and remedies on contracts, differed. The commercial 
cities of the South of France and of Spain, were probably further 
removed from their Roman origin than those of Italy, and, like the 
Italian cities, belonged to separate sovereignties, The cities of the 
North of Europe soon followed. But the North of Europe was di- 
vided into an immense number of separate States, under different 
Sovereigns, and governed by laws of various origin. The Nether- 
lands, for a long period the most commercial country of Europe, com- 
prised some fifteen States, more distinct in institutions, and more in- 
dependent in government, than the States of this Union. They even 
differed in language. And when the Dutch States separated, and 
formed the Seven United Provinces, although they possessed a common 
language, and participated in a common worship, they remained ac- 
tual separate sovereignties, whose delegates in the Common Council 
were restrained, at all times, to the letter of their instructions. There 
never was any common legislation in the Seven Provinces, nor amongst 
the Hanse towns. Each city had its independent government, and 
its separate system of laws, differing from each other, as even now 
their rules differ as to days of grace, and as to many other questions 
of commercial usage. According to the custom of merchants at Lon- 
don, the acceptor of a bill of exchange was liable at all events. 
That was the obligation of the contract there. At Leghorn, the ac- 
ceptor of a bill was only liable if he had assets of the drawer. That 
was the obligation of the contract there. And it is submitted, that the 
difference is something more than “a mere barren and abstract right, 
without any practical operation on the business of life:” at least, so 
no doubt the parties found itin Burrows v. Jemimo, 2 Strange, 733. 
Amongst this immense variety of distinct sovereignties in modern Eu- 
rope, as in the Roman Empire, questions of the conflict of laws would 
continually occur; and hence it is, that the civil law is so full of illus- 
tration and authority, and yet so clear and precise on the subject. 
From the Institutes, down to the latest case in Louisiana, there is no 
confusion, no misapprehension as to the distinction between the obli- 
gation of a contract and the remedy on it. The first, though an ab- 
straction perhaps, (and our dearest rights, our securities for “ life, 
liberty, and the pursuit of happiness,” are precisely such abstractions,) 
is something substantial; it is the jus ad rem; the right to the thing 
contracted for, according to the law of the time and place of con- 
tract, and therefore independent of the mutations of circumstances, 
and the consequent changes in the policy and legislation of States. 
It may be only an abstraction, but it is an abstraction acknowledged 
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by all civilized nations, sanctioned by universal law, and wisely se- 
cured in our own country, against the attacks of wild legislation, ex- 
cited by improper motives, or stimulated by temporary causes, or di- 
rected by narrow views of the public good. The other is a reality 
perhaps, but a reality dependent on circumstances, governed by the 
law of the time and place of action, in all countries subject to change, 
and by all men known to be subject to change, according to the will 
of the legislative power. 

The above case, cited from Strange, shows that, long before our 
Revolution, the English lawyers undersiood and recognized the effect 
of the law of the place of contract on the obligation. It was decided 
by Chancellor King, in 1726: afterwards, but also before our Revolu- 
tion, in 1760, the Court of King’s Bench determined Robinson v. Bland, 
Burrows, 1077, in which the law of the place was again recognized, and 
Lord Mansfield quoted Haberus and Voet. Not long after the forma- 
tion of our Constitution, in 1797, Melun v. Fitz James, 1 Boz. & Pul. 
138, was determined, in which all the Judges admit the effect of the law 
of the place, and seem familiar with the doctrine as to the distinction be- 
tween the obligation and the remedy. And again, it is asked, is it 
possible that the distinguished lawyers of our country were ignorant 
of the distinction as to foreign contracts between the law of the place 
of contract, which should determine the nature and obligation of the 
contract—whether it was legal, whether principal or accessorial, whe- 
ther limited in extent or duration, whether revokable by one of the 
parties, or whether in personam or in rem—and the law of the place 
of suit which regulated the remedy? And it is submitted that it is 
“unjust to the memory of the distinguished men who framed” the 
Constitution, to suppose that they, or any of them—that Sherman, or 
Hamilton, or Patterson, or Wilson, or Morris, or Pinckney, could have 
deemed the distinction between principal and accessorial contracts, or 
between contracts in personam and in rem, or between an acceptance 
at London and an acceptance at Leghorn, “a mere barren and ab- 
stract right, without any practical operation upon the business of life?” 

The members of the Convention, Washington and Franklin, the 
statesmen and the lawyers, all men who had been led, by the rela- 
tions of the colonies and the States to each other, to inquire into the 
law of nations, were conversant doubtless with that protection which 
the comity of nations gave to foreign contracts; and that same protec- 
tion, they doubtless intended to secure, asa right, to foreign and domestic 
contracts. 


Vor. IV.—No. 6. 33 
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It will not be difficult to show that the practice of the several 
States, and especially of the most commercial, has been in accord- 
ance with this understanding of the Constitution. 

The Redemption law of New York was enacted on the 12th of 
April, 1820, 43d Session, ch. 184. The following are the first cases 
reported: Erwin v. Schriver, 19 Jo. Rep. 379, Jan. 1822; then 20th 
Johnson’s Rep. 3, and in succession, 1 Cowen 62, 220, 428, 443, 481, 
and 501. In all these cases, redemption was claimed against sales 
on judgments rendered, and consequently on contracts made prior 
to the passage of the act. Lawyers were employed to resist the 
redemption; Judges were required to decide on the right of re- 
demption; but not one was found learned enough, or ingenious 
enough, at the bar or on the bench of that great commercial State, 
to confound the distinction between obligation and remedy. In 
the last case, the act is called “a remedial law,” to prevent the sac- 
rifice of real estate, &c. LUCowen, 510. After a trial of this law 
for twenty-one years, in the great commercial State of New York, 
where capital is plenty, and all descriptions of property will at all 
times command something like a fair cash price, this law, thus com- 
mended by the Supreme tribunal of that State, and thus approved 
by time, was adopted in Indiana and in Illinois, agricultural States, 
where capital has always been scarce, but whose people are full of 
energy and enterprize, and where consequently the homes of a 
large portion of the inhabitants are constantly at the mercy of 
creditors; but no sooner is this adoption made, than the * remedial 
law” of New York is discovered to be the “ injurious and unjust” 
law of Indiana and Illinois, “directly and materially in conflict” 
with the rights of the creditors, and “ prohibited by the Constitution.” 

In Pennsylvania, in 1806, a Stay law was enacted, by which a 
stay of six and twelve months was granted. Its validity was never 
contested, though applied to previous contracts and judgments. 
Cases arising under it may be found in 3 Binney, 427, 5 Binney, 
432; 6 Binney, 253, and 3 Serg. & R. 463. 

By the 8th section of the Judiciary act of 1793, the Appraisement 
laws of the States were adopted by the United States. But no case 
can be shown, that any distinction was made in its application to 
previous or subsequent contracts or judgments, although this law 
must have been passed upon by Judges and by lawyers, who had 
been members of the Convention, or were peculiarly conversant 
with the views of the framers of the Constitution. 

The Constitution of Indiana contains a prohibition precisely like 
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that in the Constitution of the United States. The Judges of the 
Supreme Court of that State, have attained a reputation greatly 
above their merits, if they could have passed over a provision com- 
mon to both Constitutions. In May, 1827, that Court, in the pre- 
sence of Judges and lawyers, who had been members of the State 
Convention, determined Markle v. Rapp,2 Blackf. R. 268. That 
was a mortgage made before 1824, in which year it was enacted, 
that if the mortgagee proceed on his mortgage, he must take the 
property in full satisfaction of the mortgage debt, unless some pet- 
son would bid the amount. By the law in force at the time the 
mortgage was executed, the mortgaged property was to be sold as 
other property on execution, and the mortgagee had his remedy 
on the debt at law for any balance. After 1824, Rapp proceeded 
on his mortgage, and the Supreme Court held him bound to take 
the mortgaged property in satisfaction. This was after the agita- 
tion of the Relief law question in the New and Old Court contro- 
versy in Kentucky, and after Sturges v. Crowninshield. 

In Kentucky, in 1809, the Court of Appeals use this language: 
“The lex temporis contractus must be regarded in giving a decision 
on the essence and nature of a contract; the laws existing at the 
time of seeking to enforce the contract, must govern and determine 
the kind of suit which may be brought.” And again: “So the 
forms of suit and of execution in our own country, at this time or 
that, make no part of a contract at the one time or the other, and 
the legislature is at liberty to adopt this or that mode of enforcing 
contracts, which the circumstances of the country may suggest as 
expedient. They are are not bound to continue the same forms 
and the same system of Courts and of proceedings in suits for the 
accommodation of debtors or creditors.” Grubb v. Harris, 1 Bibb, 
468. Afterwards,in 1810, the same Court thus state the principle: 
“It is certainly a well settled rule, that the law at the time a con- 
tract is made, composes a part of it, so far as relates to the nature 
and construction of such contract; but it is equally well settled, 
that the remedy to enforce such contract must be according to the 
law in force at the time such remedy is sought.” 2 Bibb, 203. 

In the argument to Sturges v. Crowninshield, it is stated that a 
Stay law enacted in North Carolina, in 1812, was declared by the 
Supreme Court of that State to be unconstitutional. And in Sturges 
v. Crowninshield, 4 Wheaton, decided in 1819, at page 197, the 
Chief Justice Marshall, in the opinion of the Court, says, that in 
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the case at bar, “the contract binds him” (the defendant) “to pay 
that sum on that day, and this is its objigation.” And at page 200, 
the Chief Justice says as follows: “The distinction between the 
obligation of a contract and the remedy given by the legislature to 
enforce that obligation, has been taken at the bar, and exists in the 
nature of things. Without impairing the obligation of the con- 
tract, the remedy may certainly be modified as the wisdom of the 
nation shall direct.”’ 

Is there not here, then, sufficient evidence, that throughout the 
the length and breadth of the land, excepting only the single in- 
stance in North Carolina, the profession of the law, lawyers and 
Judges, including the Supreme Court of the United States, after full 
argument, have recognized and practised on the distinction of the 
law of nations, of the civil law, and of the common law, between 
the obligation of and the remedy on contracts, as the proper inter- 
pretation of the constitutional provision, that the States shall pass 
no law “impairing the obligation of contracts.” 

In Bronson v. Kenzie, 1 Howard, 311, followed by McCracken v. 
Hayward, 2 Howard, 608, and Gantley’s Lessee v. Ewing, 3 Howard, 
707, a new rule has been announced; and it seems that for the pre- 
sent, the question put and answered by Chief Justice Marshall and 
the Court in 8 Wheaton, “ what is the obligation of a contract?” is 
to be answered, “the right and the remedy of the time of con- 
tracting.” 

It seems to the writer, that the respect so justly due to the dignity 
of the tribunal which pronounced these decisions, so inclining all 
men to submission, should afford only additional motive to an effort 
to call the attention of the profession to a departure so wide from 
all the rules of construction known to the law, from all the prece- 
dents furnished by the books, and from all the doctrine on the sub- 
ject taught in Story on the Conflict of Laws. Being thus settled 
in opinion, it has now become the writer’s object to induce discus- 
sion in the periodicals of the profession, and at the bar on all proper 
occasions. For he believes, that however firmly any Court, how- 
ever elevated, in this or in any free country, may determine to 
stand by one, two or more decisions, as “the rule of the Court,” 
nevertheless, on a question so general in its application, so Protean 
in its form, and so continued in its presentation as this, precedent, 
and reason, and the opinion of the profession, must in time produce 
an effect. In time something more will become necessary than 
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‘the rule of the Court,’? which, under such circumstances, will be- 


come too much like 
** Sic volo, sic jubeo, 
“ Stat per ratione voluntas.” 


This might suffice to explain the death of the slave; the other 
will never content a learned profession, nor an intelligent people. 

But this article has become too long. In another, the writer 
will attempt to illustrate some of the remarks contained in the dis- 
senting opinion of Judge McLean, in Bronson v. Kenzie, and to show 
some of the difficulties which attend “ the rule of the Court” when 
carried into practice, as for example—its effect in making the sheriff 
a judicial officer; its uncertainty when a declaration contains sev- 
eral counts; and its want of reason when used to apply a repealed 
statute of the State in which suit is brought, to a contract made in 
another State, with a view to the law of that other State; and some of 
the uncertainties in titles to real estate already produced in ‘Indiana 
and Illinois, and the consequent sacrifice of property. 

Vincennes, la. s. J. 





Circuit Court of the United States, Massachusetts, Aug. 1845, at Boston. 


Freperick Emerson v. Cuarztes Davies, Er AL. 


[We have received from the Reporter a certified copy of the very learned and 
elaborate opinion of the late Mr. Justice Story, in this case, as corrected by himself. 
We believe the revision of this opinion was among the last of his judicial labors, 
and avail ourselves of the earliest opportunity to lay it before our readers. We take 
the following statement of the points and pleadings from 8 Law Reporter, 270. Eps. } 


An author is entitled to a copyright, if the combination and arrangement of his book 
are new, and an improvement upon former modes of using the same materials; and 
it is not necessary that the materials themselves should be new, or never before 
used for the same purpose. 

Where, in such case, an author obtains a copyright, another person will have a right 
to use the same materials, but not in the same combination and arrangement. 

Copying an important and valuable portion of a work, that is the subject of a copy- 
right, is sufficient ground for an injunction. 

Under the circumstances of the case, the Court ordered an issue upon the point whe- 
ther there had been a violation of copyright, to be tried by a jury, if the defen- 
dants should so elect within a time specified. 


Tunis was a bill in equity, brought by the author and proprietor 
of the Arithmetic, known as “ Emerson’s First Part,” or “The 
North American Arithmetic, Part First, containing Elementary 
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Lessons,” against the defendants as author and publisher of a work 
«‘ First Lessons in Arithmetic, designed for beginners.” The plain- 
tiff’s book was first published, and the copyright secured in Boston, 
in 1829; and a new and improved edition was published, and the 
copyright thereof secured in 1838. The defendant’s book was first 
published at Philadelphia, in 1840. The plaintiff in his bill alleged 
that his book contained three original features, in each of which 
his copyright had been infringed by the defendants. These original 
features were—l. A plan of lessons, in which a set of tables is 
arranged in the form of lessons, so as to present abstract and con- 
crete examples of the same sum. 2 A gradation of examples, to 
precede each table, so as to form with the table a symmetrical ap- 
pearance of each page. 3. A method of illustration by attaching 
to each example what were called unit marks, representing the 
numbers embraced in the example. The defendants, in their an- 
swer, denied the originality of the plaintiff’s book, in all of the fea- 
tures claimed by him, and much evidence, of several learned pro- 
fessors of mathematics, was taken to show the sources from which 
both the plaintiff and the defendants might have taken the materials 
and methods made use of. Some of the learned witnesses for the 
defendants pointedly denied all originality in the plaintiff’s book, 
and many works of mathematics and systems of teaching, ancient 
and modern, were introduced to show that the materials and method 
of the plaintiff were not new. ‘To these positions it was answered 
by the plaintiff’s counsel, that the witnesses for the defendants 
had no accurate notion of what constitutes originality in contem- 
plation of law, however eminent they might be as mathematicians; 
and that the plaintiff had so varied the use of the old materials, and 
so improved upon the hints and analogous methods previously ex- 
isting, as to produce an original work. One important question, 
therefore, that arose in the case was, what constitutes originality? 
In the discussion of this question, it was contended for the plaintiff, 
that there can be no adequate protection for the labors of literary 
men, unless the new form of combination or new use of old ma- 
terials is as fully protected as matter purely original. It was fur- 
ther denied by the defendants that there was any other similarity 
between their book and that of the plaintiff than such as would nat- 
urally be produced iu dealing with the same subject. On the part 
of the plaintiff it was contended upon the evidence, that the simi- 
larity between the two books could not have been the result of ac- 
cident, but must have been produced by some degree of imitation, 
amounting to what is technically called “literary piracy.” 








Emerson v. Davies, et al. 263 


Joun Pickertne and Grorce T. Curtis, for plaintiff; Foors, of 
New York, and Ivers J. Austin, for the defendants. 


Srory, J. This cause has been argued with great ability, and 
with great fullness of examination‘ of the details of the evidence. 
The merits of the case, however, seem to me to depend mainly, if 
not altogether, upon two points. First, whether the plaintiff’s book 
contains any thing new and original, entitling him to a copyright. 
Secondly, whether, if the plaintiff has a title by copyright, the de- 
fendants. have infringed that copyright by the book published by 
them, or, as it is technically expressed, whether they have pirated 
the work of the plaintiff. Upon the first question —at least, upon the 
evidence in the case,—there does not appear to me to be any reason- 
able ground of doubt. The book of the plaintiff is, in my judgment, 
new and original, in the sense in which those words are to be under- 
stood in cases of copyright. The question is not, whether the ma- 
terials which are used, are entirely new, and have never been used 
before; or even that they have never been used before for the same 
purpose. The true question is, whether the same plan, arrange- 
ment, and combination of materials have been used before for the 
same purpose or for any other purpose. If they have not, then the 
plaintiff is entitled to a copyright, although he may have gathered 
hints for his plan and arrangement, or parts of his plan and arrange- 
ment, from existing and known sources. He may have borrowed 
much of his materials from others, but if they are combined ina 
different manner from what was in use before, and a. fortiori, if his 
plan and arrangement are real improvements upon the existing 
modes, he is entitled to a copyright embodying such improvement.* 
It is true, that he does not thereby acquire the right to appropriate 
to himself the materials, which were common to all persons be- 
fore, so as to exclude those persons from a future use of such ma- 
terials; but they have no right to use such materials with his improve- 
ments superadded, whether they consist in plan, arrangement, illus- 
trations, or combinations; for these are strictly his own. Aman who 
constructs a new machine, is entitled to a patent therefor, if the 
combination and arrangements thereof are new and his own inven- 
tion, although he uses old materials and old mechanical apparatus 
and powers in constructing such machine. He may use wheels, 
or levers, or screws, or toggle joints, or cranks, or any other known 





* See Lewis v. Fullerton, 2 Bevan, R. 6. 
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modes of accomplishing given mechanical ends, if he combines them 
in a new manner, and thus produces a beneficial result. The steam- 
engine, the steamboat, the cut-nail machine, the card machine, the 
ginning machine, are all new combinations of old materials, old pro- 
cesses, and old mechanical powers and apparatus. 

In truth, in literature, and science, and art, there are, and can be, 
few, if any, things, which in an abstract sense, are strictly new and 
original throughout. Every book in literature, science, and art, 
borrows, and must necessarily borrow and use much, which was 
well known and used before. No man creates a new language for 
himself—at least if he be a wise man—in writing a book. He con- 
tents himself with the use of language already known and used, and 
understood by others. No man writes exclusively from his own 
thoughts, unaided and uninstructed by the thoughts of others. The 
thoughts of every man are more or less a combination of what 
other men have thought and expressed, although they may be modi- 
fied, exalted, or improved by his own genius or reflection. If no 
book could be the subject of copyright, which was not new and ori- 
ginal in the elements of which it is composed, there could be no 
ground for any copyright in modern times, and we shoud be obliged 
to ascend very high, even in antiquity, to find a work entitled to 
sucheminence. Virgil borrowed much from Homer; Bacon drew 
from earlier as well as contemporary minds; Coke exhausted all 
the known learning of his profession; and even Shakspeare and 
Milton, so justly and proudly our boast, as the brightest originals, 
would be found to have gathered much from the abundant stores of 
current knowledge and classical studies in their days. What is 
La Place’s great work, but the combination of the processes and 
discoveries of the great mathematicians ‘before his day with his own 
extraordinary genius? What are all modern law books but new com- 
binations and arrangements of old materials, in which the skill and 
judgment of the author, in the selection and exposition, and accurate 
use of those materials, constitute the basis of his reputation, as well 
as of his copyright. Blackstone’s Commentaries, and Kent’s Com- 
mentaries are but splendid examples of the merit and value of such 
achievements. 

In truth,every author ofa work has a copyright in the plan, arrange- 
ment, and combination of his materials, and in his mode of illustrating 


the subject, ifit be new and original in its substance.* Nay, the right 





*Sir John Leach, in Barfield v. Nicholson, 2 Sim. & Stu. x. 6, recognized this doc- 
trine in its fullest extent, and there stated, that a copyright might well be taken 
where the composition is either new, or there is a new arrangement thereof, 
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to a copyright goes much farther. A man has a right to a copyright 

in a translation, upon which he has bestowed his time and labor. 

To be sure, another man has an equal right to translate the ori- 

ginal work, and to publish his translation: but then it must be his 

own translation, by his own skill and labor; and not the mere use 

and publication of the translation already made by another.* A 

man has a right to the copyright of a map of a State or country, 
which he has surveyed or caused to be compiled from existing ma- 

terials, at his own expense of skill, or labor, or money. Another 

man may publish another map of the same State or country, by using 

the like means or materials, and the like skill, labor, and expense. 

But then he has no right to publish a map taken substantially and 

designedly from the map of the other person without any such ex- 

ercise of skill, or labor, or expense. If he copies substantially 

from the map of the other, it is downright piracy, although it is 

plain, that both maps must, the more accurate they are, approach 

nearer in design and execution to each otherf He, in short, who, 

by his own skill, judgment, and labor, writes a new work, and does 

not merely copy that of another, is entitled to a copyright therein, if 
the variations are not merely formal and shadowy, from existing 

works. He, who instructs by a new plan and arrangement and com- 
bination of old materials in a book designed for instruction, either of 
the young or the old, has a title to a copyright, which cannot be dis- 
placed by showing that some part of his plan, or arrangement, or 
combination, has been used before. 

The case of Gray v. Russell, 1 Story R. 11, affords a strong illus- 
tration of the doctrine, as that was a case confessedly of a mere im- 
provement upon an old work—Adams’ Latin Grammar—a subject 
that had been discussed and treated in many hundred works, and 
in which little more could be done than to re-arrange the materials 
upon a new plan, or in a new combination, with additional illustra- 
tions and critical remarks. Yet the Court held it clearly to be the 
subject of a copyright; and from the doctrine therein stated, I feel 
not the slightest inclination todepart. It was upon the like ground 
that an action has been held to lie for the recovery of damages for 
pirating the new corrections and additions to an old work.{ Upon 
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that occasion, Lord Kenyon said: “The Courts of Justice have 
been long laboring under an error, if an author have no copyright 
in any part of a book unless he have an exclusive right to the whole 
book.”* Another illustration may be found in the cases of Histo- 
ries and Dictionaries, as stated by Lord Mansfield, in Sayre v. 
Moore, 1 East R. 361, note. “In the first,a man may give a rela- 
tion of the same facts and in the same order of time; in the latter, 
an interpretation is given of the identical same words.”, But he 
must not servilely copy the work of another on either subject. 
An author has as much a right in his plan, and in his arrangements, 
and in the combination of his materials, as he has in his thoughts, 
sentiments, opinions, and in his modes of expressing them. The 
former as well as the latter may be more useful or less useful than 
those of another author; but that, although it may diminish or in- 
crease the relative values of their works in the market, is no ground 
to entitle either to appropriate to himself the labor or skill of the 
other as embodied in his own work. 

It is a great mistake to suppose, because all the materials of a 
work, or some parts of its plan and arrangements, and modes of 
illustration, may be found separately, or in a different form, or in a 
different arrangement, in other distinct works, that therefore if the 
plan, or arrangement, or combination of these materials in another 
work, is new, or for the first time made, the author, or compiler, or 
framer of it, (call him which you please,) is not entitled to a copy- 
right. ‘The reverse is the truth in law, and, as I think, in common 
sense also. It is not, for example,in the present case, of any im- 
portance, that the illustrating of lessons in arithmetic, by attaching 
unit marks, representing the numbers, embraced in the example, 
may be found by dots in Wallis’s Opera Mathematica, (p. 28,) or in 
Colburn’s Arithmetic, in the form of upright linear marks, in a 
pamphlet detached from the main work. That is not what the 
plaintiff purports to found his copyright upon. He does not claim 
the first use or invention of unit marks for the purpose above men- 
tioned. The use of these is a part of and included in his plan; but 
it is not the whole of his plan. What he does claim is (1) the plan 
of the lessons in his book; (2) the execution of that plan in a cer- 
tain arrangement of aset of tables in the form of lessons to illus- 
trate those lessons; (3) the gradation of examples to precede each 
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table in such manner as to form, with the table, a peculiar and sym- 
metrical appearance of each page; (4) the illustration of his lessons by 
attaching to each example unit marks representing the numbers 
embraced the example. It is, therefore, this method of illustration, 
in the aggregate, that he claims as his invention; each page, con- 
stituting of itself a complete lesson; and he alleges that the de- 
fendants have adopted the same plan, arrangement, tables, grada- 
tion of examples and illustrations by unit marks, on the same page, 
in imitation of the plaintiff’s book, and in infringement of his copy- 
right. And in confirmation of this statement he refers to divers 
pages of his own book in comparison with divers pages of the book 
of the defendants. Now, I say that it is wholly immaterial, whe- 
ther each of these particulars—the arrangement of the tables and 
forms of the lessons, the gradation of the examples to precede the 
tables, the illustration of the examples by unit marks—had each ex- 
isted in a separate form, in different aud separate works, before the 
plaintiff’s work, if they had never been before united in one com- 
bination or in one work, and on one page, in the manner in which 
the plaintiffhas united and connected them. No person had a right 
to borrow the same plan, and arrangement, and illustrations, and 
servilely to copy them into any other work. The same materials 
were certainly open to be used by any other author, and he would 
be at liberty to use unit marks and gradations of examples, and 
tables, and illustrations of the lessons, and to place them on the 
same page. But he would not be at liberty to transcribe the very 
lessons and pages, and examples and illustrations of the plaintiff, 
and thus to rob him of the fruits of his industry, his skill, and his 
expenditures of time and money. 

Ihave dwelt the more upon this point, because it seems to me 
that some of the learned witnesses, whose evidence is in the case, 
have entirely misunderstood the law upon this subject; and some 
portions of the argument at the bar seem to me to have proceeded 
upon an equally inadmissible ground, that if none of the materi- 
als of the plaintiff’s book were new, or invented by him, that no 
new combinations, or arrangements, or illustrations of the old ma- 
terials, would give a title to a copyright. My judgment is far 
otherwise: and as far as the evidence in this case goes, it is clear 
to my mind that the plaintiff has a good copyright in his book; 
that, taking his plan, arrangements, lessons, examples, and illustra- 
tions, as a whole, they are not to be found combined in any former 
work. I must confess, that it strikes me that the plaintiff’s method 
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is a real and substantial improvement upon all the works which had 
preceded his, and have been relied on in the evidence; but whether 
better or worse, is not a material inquiry in this case. If worse, 
his work will not be used by the community at large; if better, it 
is very likely to be so used. But either way he is entitled to his 
copyright—Valere, quantum valere potest. 

The second question is the real and important question in the 
cause; and certainly it is not without its difficulties. It falls within 
that class of cases, where the differences between different works are 
of such a nature, that one is somewhat at a loss to say whether the dif- 
ferences are formal or substantial; whether they indicate a resort to 
the same common sources to compile and compose them, or one is, 
(as it were,) uno flatu, borrowed from the other without the employ- 
ment of any research or skill, with the disguised but still apparent 
intention to appropriate to one, what in truth belongs exclusively 
to the other, and with no other labor than that of mere transcrip- 
tion, with such omissions or additions as may serve merely to veil 
the piracy. It is like the case of patented inventions in art or ma- 
chinery, where the resemblances or diversities between the known 
and the unknown, and between invention and imitation, are so va- 
rious, or complicated, or minute, or shadowy, that it is exceedingly 
difficult to say what is new or not, and what has been pirated and 
what is substantially different. ‘The approaches on either side may 
be almost infinitely varied; and the identity or diversity sometimes 
becomes almost evanescent. In many cases, the mere inspection 
of a work may at once betray the fact, that it is borrowed from 
another with merely formal or colorable omissions or alterations. 
In others again, we cannot affirm that identity in the appearance or 
use of the materials is a sufficient and conclusive test of piracy, or 
that the one has been fraudulently or designedly borrowed from the 
other. Take the case, for example, (already referred to,) of two 
maps of a city, a county, or a country, we cannot predicate, that 
the one is a piracy from the other, simply because their external 
appearance is in nearly all respects the same, with or without some 
additions, or alterations, or omissions. Take the case of two en- 
gravings copied from the same picture, or two pictures of natural 
objects by different artists: it would not be practicable, in many 
cases, from the mere inspection of them, and their apparent iden 
tity, to say that the one was a transcript of the other. It would be 
necessary to resort to auxiliary and supplementary evidence to es- 
tablish the fact either way. F 
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And this leads me to remark, that the bill directly charges, “that 
the said work of the defendant, Davies, is copied and pirated from 
that” of the plaintiff, and is an infringement of his copyright, in the 
particulars set forth in the bill. ‘These particulars we shall have 
occasion hereafter to consider. The defendant, Davies, ,in his an- 
swer, alleges, from his own knowledge, and the other defendant, 
Barnes, alleges, from information and belief, “that neither the said 
work, composed by the defendant, Davies, nor any part thereof, 
was copied, adopted, or taken from the said book of the said com- 
plainant, or any part thereof.” Now this part of the answer being 
directly responsive to the charge made in the bill, is positive evi- 
dence of the fact for the defendants, unless it is overcome by the 
clear testimony of two witnesses, or of one witness and equivalent 
circumstances. In short, the true exposition of this rule in equity, 
is, that, where the answer is responsive.to the charge in the bill, it 
is to be taken as true, unless its credibility is impeached in such a 
manner as renders it unsafe and improper to place confidence in it; 
and this may be by direct testimony, or by circumstantial evidence 
sufficient to overthrow its credibility. 

It has been suggested at the bar, and it is a suggestion not with- 
out weight, that the answer of the defendants nowhere denies, that 
Davies had seen the plaintiff’s book before his own was compiled 
and published. The omission of such denial would have been more 
stringent, if the bill had contained any interrogatory pointed di- 
rectly to the fact that Davies had seen it. Not containing any such 
interrogatory, the attention of the defendants may not have been 
drawn to the importance of such a denial, if it could be directly 
made. Still, as the book of Emerson was published in 1829, and 
had a wide circulation, and that of Davies was not published until 
1840, the natural inference certainly is, that, composing a book on 
the same subject, forthe same professed object,—the instruction of 
beginners in arithmetic,—he should, considering his local position 
in New York, have examined all the existing works published and 
on sale in the neigboring States, upon the same subject. I rather 
incline, therefore, to think that, under all the circumstances, it must 
be taken as a fact by the Court, that Davies, when he compiled his 
work, had seen and read that of Emerson. But, then, this circum- 
stance does not necessarily displace the substance of the answer 
to the charge in the bill. It may be true, that Davies had seen and 
read Emerson’s book, and yet that he may not have copied, or 
adopted, or taken any part of it from that of Emerson; but from 
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common sources, open to all authors and compilers. It should be 
added, that the answer expressly alleges, that the similarity of ap- 
pearance between certain pages of the two books, alleged in the bill, 
“if such similarity of appearance do exist, which the defendants deny, 
was purely accidental, and was not intended, expected, or desired by 
this defendant, Davies.” There is some evidence that the arrange- 
ment of the whole matter of one lesson on one and the same page, 
was the act of the stereotyper, and was afterwards adopted by Davies, 
But the stereotyper did not change the arrangement by Davies of the 
matter of each lesson; and if that matter had been on different pages, 
and yet it had been a mere transcript from Emerson’s book, it would 
have been a clear invasion of his copyright. ‘The question is not, on 
what part of one or more pages the matter is found, but whether it is 
borrowed or pirated from the plaintiff, without any substantial altera- 
tion or difference. In truth, however, the placing each lesson on one 
and the same page, having been finally accepted and acted upon by 
Davies, binds him just as much as if he had originally authorized or 
directed it. 

The case, therefore, comes at last back to the naked consideration, 
whether the book of Davies, in the parts complained of, has been 
copied substantially from that of Emerson, or not. It is not sufficient 
to show, that it may have been suggested by Emerson’s, or that some 
parts and pages of it have resemblances in method, and details, and 
and illustrations, to Emerson’s. It must be farther shown, that the 
resemblances in those parts and pages are so close, so full, so uniform, 
so striking, as fairly to lead to the conclusion, that the one is a sub- 
stantial copy of the other, or mainly borrowed fromit. In short, that 
there is a substantial identity between them. A copy is one thing, 
an imitation or resemblance another. There are many imitations of 
Homer in the A’neid; but no one would say that the one was a copy 
from the other. ‘There may be a strong likeness without an identity; 
and as was aptly said by the learned counsel for the plaintiff, in the 
close of his argument, F'acies non omnibus una—non diversa tamen— 
qualem debit esse sororum. 'The question is, therefore, in many cases, 
a very nice one, what degree of imitation constitutes an infringement 
of the copyright in a particular work? It is very clear, that any use 
of materials, whether they are figures, or drawings, or other things, 
which are well known and in common use, are not the subject of a 
copyright, unless there be some new arrangement thereof. Still, even 
here, it may not always follow, that any person has a right to copy 
the figures, drawings, or other things, made by another, availing him- 
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self solely of his skill and industry, without any resort to such common 
sources.. A striking case, to illustrate the first part of this proposi- 
tion, is Barfield v. Nicholson, 2 Sim. & Stu. R. 1,6. There, the ques- 
tion was whether a work called “The Practical Builder,” was an 
infringement of the “Architectural Dictionary,” both works having 
been compiled by the same gentleman, Mr. Nicholson, and both be- 
ing plainly on the same subject, the science of architecture, and the 
art of building. On that occasion, Sir John Leach, (the Vice Chan- 
cellor,) said: “The Architectural Dictionary, and The Practical 
Builder, are plainly both works upon the same subjects, namely, the 
science of architecture and the art of building. The question is, 
whether the Jatter work is a piracy upon any part of the former work, 
which the author of that work had a right to claim as his own pro- 
perty, in respect that it was his own composition. 

“Composition is either in new matter or new arrangement. The 
arrangement in the two works is altogether different. In the Archi- 
tectural Dictionary, the information is scattered through the whole 
work, under the head of each particular term of science or art, ar- 
ranged in alphabetical order: in The Practical Builder, the informa- 
tion is conveyed in the connected form of a treatise. If there be pi- 
racy here, it must be piracy of the matter of The Architectural Dic- 
tionary. The general answer of the defendant is, that the Practical 
Builder was conceived and planned by him as a speculation on his 
own account, and that he employed various artists in the execution 
of this work, and, among others, Nicholson and his son; and espe- 
cially in the plates; and that he paid for every thing as original de- 
sign; and that, if it be a piracy, he is himself imposed upon. 

“The Practical Builder, as far as published, consists of forty-six 
plates; and the affidavits allege that thirteen of these plates contain 
one, two, three, or four figures, which are imitations of figures con- 
tained in the Architectural Dictionary; and the particular figures are 
pointed out in the affidavits. The entire resemblance of these figures, 
though in some instances denied, is generally admitted; but it is said 
this resemblance is no proof of imitation. The figures of geometry 
must necessarily resemble each other in all works: and, in a great de- 
gree, this applies to the figures of architecture or building, where 
they are descriptions of things in use, as, for instance, in one of the 
articles, roofs. Where two works describe the figures of roofs in use, 
they must necessarily produce resembling figures. And the defendant 
then proceeds to show, that the figures used in his plates, supplied by 
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the Nicholsons, are not, in fact, piratical copies of the plaintiff’s work. 
The defendant does not deny (what could not be denied) that if the 
Nicholsons, whom he employed, piratically copied these figures from 
the plaintitf’s works, that he is bound by their acts, as the acts of his 
agents, and that piracy in the Nicholsons is piracy in him. 

“ As to those figures in which he admits the resemblance, he says 
there is not one of them which was not given to the public in some 
or many works prior to the Architectural Dictionary; that some of 
these prior works were the works of Nicholson himself, as the articles 
of Architecture in Rees’s Cyclopedia, and the same articles in Brews- 
ter’s Encyclopedia, and The Carpenter’s Guide, published in 1792. 
And he says further, that not only were these figures extant prior to 
The Architectural Dictionary, but that the Nicholsons had not in fact 
recourse to The Architectural Dictionary for them, nor to any mate- 
rials collected for The Architectural Dictionary. Upon reference to 
the prior publications, it is proved to be indisputably true that there 
is not one of these figures which had not been given to the world 
prior to The Architectural Dictionary; and, the matter not being new, 
the author of The Architectural Dictionary could acquire no property 
in these figures except by a new arrangement; but there is clearly 
no novelty in his arrangement. The figures of The Architectural 
Dictionary are introduced to illustrate the letter-press; and so are all 
figures in prior works, as well as in The Practical Builder. 

“If therefore the figures furnished by Nicholson for the Practical 
Builder had in fact been copied from The Architectural Dictionary, 
this would have been no piracy, because the author of the Architec- 
tural Dictionary had no property in these figures. But the Nichol- 
sons, both father and son, positively swear that these figures were not 
copied from The Architectural Dictionary, nor from any materials 
collected for The Architectural Dictionary. 

“ With respect to the letter-press, the affidavits filed by the plaintiff 
do not point out particular instances of invasion; but upon the motion, 
I was referred to the article, Roofs, which is nearly a verbatim copy 
of the same article in The Architectural Dictionary. The defendant’s 
answer here is the same as to the figures. ‘This article was published 
verbatim in the Encyclopedia prior to The Architectural Dictionary, 
and is not therefore the property of the plaintiff.” 

The other part of the proposition may be illustrated by the case 
already stated, of maps and engravings borrowed from copyright 
maps and engravings, without any resort to the originals, or to any 
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common sources.* In Roworth v. Wilkes, 1 Camp. R. 94, which was, 
among other things, an action for pirating certain prints in a work on 
fencing, it appeared in evidence, that three of the engravings of the 
defendant represented figures in exactly the same attitudes as the 
plaintiff’s, but disguised by a different costume. Lord Ellenborough, 
on that occasion, said: “ But it is still to be considdered, whether 
there be such a similitude and conformity between the prints, that 
the person, who executed the one set, must have used the others as 
a model. In that case, he is a copyist of the main design. Bat if 
the similitude can be supposed to have arisen from accident, or ne- 
cessarily, from the nature of the subject, or from the artist having 
sketched designs merely from reading the letter-press of the plaintiff’s 
work, the defendant is not answerable. It is remarkable, however, 
that he has given no evidence to explain the similitude, or to repel 
the presumption which that necessarily causes.” And the verdict 
was for the plaintiff. Now, it is quite as remarkable that the defen- 
dant, Davies, has not, (as far as I recollect,) given any evidence 
as to what sources he examined in the compilation of his own work; 
and this, coupled with the fact, that he has offered no denial or proof, 
that he had not seen or read the plaintiff’s book before his own com- 
pilation was made, is certainly a circumstance of some significance, 
It is in the highest degree probable, that he had seen and used some 
of the works on arithmetic referred to by the witnesses, before his 
compilation was made, such as Colburn’s Arithmetic, Leslie’s Phi- 
losophy of Arithmetic, Adams’ Arithmetic, Develey’s Arithmetique 
d’Emile; for they are all to be found in the Library at West Point, 
where he is a Professor. But it is far from being certain, that he had 
ever seen Francceur’s Cours complet de Mathematiques Pures, or Jo- 
nanno’s Arithmetique Elementaire; and there is no pretence to say, 
that he had seen or used Wallis’ Arithmetic. But neither of these 
works embraces in itself the same plan, method, arrangement, tables, 
and examples, in the same connexion, or for the same purposes, or in 
the same progressive order of lessons, as the plaintiff’s. Adams’ Arith- 
metic is widely different. Colburn’s Arithmetic approaches the near- 
est to the plaintiff’s, in its use of unit marks. But it differs from the 
plaintiff’s in this material respect, that in Colburn’s the unit marks 
are in a separate pamphlet from the text, and require the aid of an 
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instructor. In the plaintiff’s, they are united, and the child instructs 
himself. Now, it is by no means clear, that the defendant, Davies, 
without consulting the plaintiff’s work, was, in fact, led to the same 
course of lessons, examples, and illustrations, and tables, which he has 
used in the first twenty pages of his work on Addition, and which 
bear so close a resemblance to the first eighteen pages of the plain- 
tiff’s work. And the question then comes to this, whether he has, in 
substance, copied these pages in plan, method, arrangement, illustra- 
tions, and tables, from the plaintiff’s work, with merely colorable al- 
terations and devices, to disguise the copy, or whether the resem- 
blances are merely accidental, and naturally or necessarily grew 
out of the objects and scheme of the defendant, Davies’ work, with- 
out any use of the plaintiff’s. If the defendant, Davies, had at the 
time before him the work of the plaintiff, and used it as a model for 
his own plan, arrangements, examples, and tables, then I should say, 
following the doctrine of Lord Ellenborough, in Roworth v. Wilkes, 
that it was an infringement of the plaintiff’s copyright, notwithstand- 
ing the alterations and disguises in the forms of the examples and unit 
marks, Lord Mansfield, in Sayre v. Moore, cited 1 East. R. 361, 362, 
said: ‘In all these cases, the question of fact to come toa jury, is, 
whether the alteration be colorable, or not. ‘There must be such a 
similitude as to make it probable and reasonable to suppose, that one 
is a transcript of the other, and nothing more than a transcript. So 
in the case of prints, no doubt different men may take engravings 
from the same picture. The same principle holds in regard to 
charts. Whoever has it in his intention to publish a chart, may take 
advantage of all prior publications. There is no monopoly in the 
subject here, any more than in the other instances. But upon a ques- 
tion of this nature the jury will decide, whether it be a servile imi- 
tation, or not.” Observe, his Lordship does not say, a mere literal 
copy, but a servile imitation. In Trusler v. Murray, 1 East. R. 362, 
note, Lord Kenyon put the point in the same light, and said: “The 
main question here was, whether in substance the one work is a 
copy and imitation of the other; for, undoubtedly, in a chronolo- 
gical work, (the case before the Court was of that nature,) the same 
facts must be related.” The same doctrine was recognized by the 
Court of King’s Bench, in Cary v. Longman & Rees, 1 East. 358; and 
it was fully acted on in Mathewson v. Stockdale, 12 Ves. 270, and Long- 
man Vv. Winchester, 16 Ves. 269, and Wilkins v. Aiken, 17 Ves. R. 422, 
424, 425, in the Court of Chancery. So that, I think it may be laid 
down us the clear result of the authorities in cases of this nature, that 
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the true test of piracy, or not, is to ascertain whether the defendant 
has, in fact, used the plan, arrangements, and illustrations of the plain- 
tiff as the model of his own book, with colorable alterations and vari- 
ations only to disguise the use thereof; or whether his work is the re- 
sult of his own labor, skill, and use of common materials and common 
sources of knowledge, open to all men, and the resemblances are ei- 
ther accidental or arising from the nature of the subject. In other 
words, whether the defendant’s book is quoad hoc, a servile or eva- 
sive imitation of the plaintiff’s work, or a bona fide, original compi- 
lation, from other common or independent sources. 

In respect to the Abacus—I throw it at once out of the case. The 
controversy is not here in respect to a patent for a machine, embody- 
ing the Abacus, but in respect to the copyright of a book, instructing 
by lessons in an entirely different form and method. The Abacus may 
have suggested means of instruction by signs; but it is not a book, and 
has not the same identical objects, uses, and methods of instruction. 
In comparing the book of the plaintiff with that of the defendant, 
Davies, in the first eighteen to twenty pages, the tables appear to be 
identical. It is said, that there is nothing new in these tables; that 
they are well known, and were in common use long before the plain- 
tiff’s work was published. Be it so. The question here is, not whe- 
ther such tables existed before, but whether the use and arrangement 
of them, as a part of the plan of the plaintiff, are not new, and have 
not been borrowed by the defendant from the plaintiff. In each 
book, they stand at the bottom of the page or lesson, and are used 
for the same purpose, to fix in the memory what has been previously 
taught—the lesson, which precedes it. Then, again, the mode of illus- 
tration, by progressive lessons and visible unit marks, is the same in 
each, and is used for precisely the same purpose. Take, for example, 
pages 10 and 11 of Davies’, and compare it with pages 8 and 9 of 
Emerson’s, Each puts the question in the same form, and each sug- 
gests the answer by. visible unit marks. The unit marks in Davies 
are uniformly a star the unit marks in Emerson are various,—trees, 
apples, houses, chairs, &c. But, will it be contended, that if, in all 
other respects, these twenty pages were identical, the substitution of a 
star for other figures, or of one figure for another, would have made 
these pages substantially different? I presume not. The change of 
costume of the fencing figures, in the case before Lord Ellenborough, 
was treated as a mere evasion. 

The two principal differences between the book of the defendant, 
Davies, and that of the plaintiff, in the pages in Addition, already re- 
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ferred to, seem to be, first, that Davies uniformly uses stars as unit 
marks, and the plaintiff uses a great variety of different figures to illus- 
trate the questions; and secondly, that Davies there omits all the dif- 
ferent modes of illustrating the questions by putting cases, which the 
plaintiff uniformly uses. Thus, Davies puts the’ question, “One and 
two are how many?” merely, and then places a star under one, and 
two stars under two; whereas the plaintiff puts the case thus: “ Tell 
me, how many trees are one and two trees?’ placing the figure of a 
tree by itself, and then the figures of trees together, and then comes 
the question in the abstract, “ 1 and 2 are how many?” Davies, how- 
ever, puts divers illustrative examples, (see pages 20, 21,) but they are 
placed in a subsequent page, and are nota part of the original lesson, 
nor put in juxtaposition. In each book, (as has been already re- 
marked,) tables exactly alike follow at the bottom of the page, to be 
committed to memory, as the result of the lesson. The resemblances 
in the title or section of Subtraction, in Davies, are not so striking. 
The questions there put, and the tables there given, are of a similar 
nature; but the starsare omitted. But, it is principally in the title or 
section of Addition, that the resemblances are so close and exact, 
as directly to raise the question, whether the title or section of the 
one book, was borrowed, with colorable alterations only, from the 
the other. If it was, then, guoad, this title or section, the injunction 
ought to be granted, although the rest of the work of Davies may not 
infringe any part of that of the plaintiff; for, to amount to an infringe- 
ment, it is not necessary that there should be a complete copy, or imi- 
tation, or use throughout, but only that there should be an important 
and valuable portion, which operates injuriously to the copyright of 
the plaintiff. The case of Wilkins v. Aiken, 17 Ves. R. 422, and 
Bramhall v. Halcomb, 3 Mylne & Craig,'737, 738, and Campbell v. 
Scott, 11 Simons’ R. 31, fully establish this position.* Nor is it any 
objection to the injunction, that if it goes to part of a work, it may 
render the other part, which is original, wholly without value, or inju- 
riously diminish its value. The answer to this suggestion, if made, is 
to be found in the language of Lord Eldon, in Mawman v. Tegg, 2 
Russ. R. 385,390. His Lordship there said: 

As to the hard consequences which would follow from granting an 
injunction, when a very large proportion of the work is unquestion- 
ably original, I can only say, that if the parts, wHich have been copied, 


Z 





* See also Mawman v. Tegg, 2 Russ. R, 385, 397 to 400. 
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cannot be separated from those which are original, without destroying 
the use and value of the original matter, he who has made an impro- 
per use of that which did not belong to him, must suffer the conse- 
quences of so doing. Ifa man mixes what belongs to him with what 
belongs to me, and the mixture be forbidden by the law, he must 
again separate them, and he must bear all the mischief and loss which 
the separation may occasion. If an individual chooses in any work to 
mix my literary matter with his own, he must be restrained from pub- 
lishing the literary matter which belongs to me; and if the parts of 
the work cannot be separated, and if by that means the injunction, 
which restrained the publication of my literary matter, prevents also 
the publication of his own literary matter, he has only himself to 
blame.” 

It has been truly said, that the subject of both of these works is of 
such a nature, that there must be close resemblances between them. 
But, the real question on this point, is, not whether such resemblances 
exist, but whether these resemblances are purely accidental, and unde- 
signed, and unborrowed, because arising from common sources, acces- 
sible to both the authors, and the use of materials open equally to 
both; or whether, in fact, the defendant, Davies, used the plaintiff’s 
work as his model, and imitated and copied that,and did not draw 
from such common sources or common materials. Then, again, it 
has been said, that, to amount to a piracy, the work must be a copy, 
and not an imitation. That, asa general proposition, cannot be ad- 
mitted. It is true, the imitation may be very slight and shadowy. 
But, on the other hand, it may be very close, and so close as to be 
a mere evasion of the copyright, although not an exact and literal 
copy. And, again, it is said, that the plan of the work of the defend- 
ant, Davies, is different from that of the plaintiff’s. The volume is 
but the commencement of a course of Mathematics. It may be true, 
(but into this 1 do not inquire,) that, taking the entire volume, the 
other parts may not be executed upon the same plan as the plaintiff’s. 
But, then, if it substantially includes the essential parts of the plain- 
tiff’s plan, of his arrangement, examples, and tables, so as to super- 
sede the work of the plaintiff, it is a violation of his copyright. It is 
like the case of publishing the substance of an article of an author in 
an Encyclopedia, or the substance of a volume of poems of an au- 
thor, or a work purporting to contain extracts from his works, and 
those of other authors. Yet, in each of these cases, the copyright of 
the author is violated. The case of Mawman v. Tegg, 2 Russ. R. 385, 
and Campbell v. Scott, 11 Simons’ R. 31, abundantly establish this. 
The plaintitf’s volume consists but of forty-eight pages; and if it turns 
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out, that twenty or more of them have been so closely imitated by 
the defendant, Davies, that it supersedes that of the plaintiff, it will 
be difficult to say, that it is not at infringement of his copyright. 

I have bestowed a good deal of reflection upon this case; and at 
last I feel constrained to say, that I am unable to divest myself of the 
impression, that in point of fact, the defendant, Davies, had before 
him, when he composed his own work, the work of the plaintiff, and 
that he made it his model, and imitated it closely in his title or sec- 
tion of Addition, and in a great measure in that of Subtraction 
also. The coincidences in plan, arrangement, modes of illustra- 
tration, and tables, appear to me to be too exact, and various, to 
have been wholly accidental, and without resort to the plaintiff’s 
work. Both of the works appear to me to be highly meritorious: 
which is the most useful and convenient in practice, it is no part of 
my duty to consider or decide. That properly belongs to another 
tribunal—the public. Nor do I mean to suggest, that:the defendants 
have not acted with entire good faith; although I cannot but think 
they have acted under a mistake of the law. 

I strongly incline to the opinion, although I admit the case is not 
free from all difficulty, that it is my duty to order an injunction as 
to all the book of the defendant, Davies, from the tenth to the nine- 
teenth pages inclusive, and from the twenty-fifth to the thirty-fourth 
pages inclusive. 

My only doubt has been, whether, under all the circumstances of 
the case, I ought not to direct an issue to try the question of the 
violation of the copyright, as was done in Bramhall v. Holcomb, 3 
Mylne & Craig, 737. If such an issue were directed, I should or- 
der it to be tried by a jury at the bar of this Court, in the follow- 
ing form, and confined to that; the jury to find, whether the de- 
fendant, Davies, in his work, entitled First Lessons in Arithmetic, 
stated in the case,in the pages thereof, from the tenth to the nine- 
teenth pages inclusive, and from the twenty-fifth to the thirty-fourth 
pages inclusive, and from’ the thirty-seventh to the forty-fourth pages 
inclusive, did use the work of the plaintiff, entitled The North 
American Arithmetic, Part First, stated in the case, as a model, and 
copy or imitate the plan, arrangement, mode of illustration, and 
tables thereof, or whether the same pages of the work of the said 
Davies were prepared without knowledge or use of, or reference to 
the said work of the plaintiff, and the coincidences therein arose 
from the use of common sources of information, and common ma- 
terials, open to both, and were accidental and undesigned. If the 
defendant shall elect the trial of such an issue, I shall be willing to 
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grant it upon the terms, that they pay the ordinary taxable costs 
of the suit to the plaintiff up to the present time; the expense of 
the printing of the Record being divided between the plaintiff and 
the defendants; and the future costs to abide the result of the ver- 
dict and decree of the Court. 

In case such an issue shall be elected, no other evidence is to be 
laid before the jury, except that contained in the Record and the 
works therein referred to,—with this qualification and enlargement 
—that the defendants shall be at liberty to offer evidence (if they 
choose) to show what were, in point of fact, the original sources and 
works,*to which he, the defendant, Davies, resorted, or which he 
used in compiling his work; and the plaintiff shall also be at liberty 
to offer evidence (if he chooses) that the defendant, Davies, had be- 
fore, or in compiling his work, seen, known, and used the plaintiff’s 
work; and for this, and for no other purpose, the plaintiff shall be 
at liberty to require the defendant, Davies, to answer upon oath such 
written interrogatories as to his having seen, known, or used the 
plaintiff’s work, before, or in compiling his own work, as he shall 
be advised. 

The defendants are to elect, whether they will take an issue, or 
not, on or before the first day of September. 





SUPERIOR COURT OF CINCINNATI: OCTOBER TERM, 1846. 
Rosert Lewis v. Nuaen & Conn, 


In replevin, by the vendee, for goods levied upon as the property of the vendor, for 
his debt, the vendor is a competent witness for the plaintiff to support plaintiff’s 
title.* 


Repievin. On the 19th February, 1845, Nugen recovered several 
judgments against John Lewis and another, before a Justice of the 
Peace, on which executions issued, and the property in question 





* The execution defendant, on a trial of a right of property between the claimant 
and the execution plaintiff, is a competent witness for the claimant. Hawkins vy. 
Ingols, 4 Blackf. 35; Kendall v. Hall, 6 Blackf. 507. 

As to the execution debtor being a competent witness for the plaintiff in execu- 
tion, vide Bland v. Ansley, 2 New Rep. 331. 

Where the property contested in an action will go, in the event of the plaintiff's 
prevailing, to lessen a debt due to him from one offered as a witness, and, in con- 
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seized as the property of John Lewis. The plaintiff claimed the pro- 
perty by purchase from John Lewis some few days before the seizure, 
and offered the deposition of John Lewis to support his title to the same. 

Mr. Srrarr, for the defendant, objected. John Lewis is the plain- 
1iff’s vendor: he is interested to support the sale; if the plaintiff is 
defeated, the witness is liable to the plaintiff for the value of the 
goods sold, and also for the costs of this suit. 

Mr. Texrorp, contra, claimed that the interest of the witness was 
balanced, and therefore he was competent. 


By Tue Courr. It is true, that if the plaintiff is defeated, the wit- 
ness will be liable to the plaintiff on his warranty of title in the pro- 
perty; and therefore he igs, in that view of the case, directly interested 
to maintain the plaintiff’s title; but will not the property go to pay 
his debt to Nugen, and is he not, in that view, directly interested to 
defeat the plaintiff, so that the judgment which Nugen has against him 
may be paid by this property? I think his interest, so far as affects 
the question of competency, is balanced: he is a competent witness; 
his bias and feeling in the matter are for the jury. 

Objection overruled. 





trary event, the witness will receive the value of the property in money, he is acom- 
petent witness for the plaintiff. Rice v. Austin, 17 Mass. 197. 

Where a witness is in every event liable, and his testimony is to determine to 
which of the parties he is liable, he is a competent witness for either of them. Em- 
erson v. The P. H. M. Co. 12 Mass. 237; Harwood vy. Murphy, 4 Halst. 215. 

Where a debtor assigned property to a creditor in payment of a debt, with a cove- 
nant of general warranty, and the same property was attached by another creditor, 
in an action between the assignee and the attaching creditor, the debtor was offered 
as a witness to support the title of the assignee; it was objected that he was inter- 
ested in the event of the suit; forif the defendant prevailed, he would be liable to 
the plaintiff on his warranty, and also for the costs of this suit, so that his interest 
was not balanced; but the Court held the witness competent. Prince v. Shepard, 
9 Pick. 176; vide 4 J. Rep. 126; 13 Mass. 199; 4 Port. 63; also 1 Greenlf. Ev. § 39), 
399, 420. 

In Eldridge v. Wadleigh, 3 Fairfield, (12 Maine) 371, it was held that, though as a 
general rule, a vendor cannot be called as a witness for the vendee, to sustain his 
title, when that title is called in question, yet he may be thus called, in cases where 
his interest is balanced—as where goods are attached as the property of the witness, 
and replevied by his vendee. If the vendee prevails, the warranty, actual or im- 
plied, is satisfied; if the creditor prevails, the value of the goods is applied to the 
payment of the witness’ debt. Whether a vendor would or would not be liable to 
his vendee for costs incurred in defending the title, as well as for the value of the 
goods, on receiving notice of the suit, and being called upon to take upon himself the 
defence of it, he would not be liable for costs without such notice. 

Where the question is, whether the vendée of personal property shall hold it, or 
whether it shal] be subject to the attachment or seizure of a creditor of the vendor, 
upon the ground that the sale was fraudulent, the interest of the debtor or vendor is 
balanced, and he is a competent witness for the vendee orhis assignee. Cutter v. 
Copeland, 6 Shepley, (18 Maine) 127. 

In Danforth vy. Roberts, 7 Shepley, (20 Maine) 307, it was held that, although where 
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Supreme Court, Licking County, Ohio: October Term, 1846. 
Before Judges Woon and Reap. 


Wisety v. Barctew. Error. 


[Rerortep sy L, Case. ] 
STATUTE OF FRAUDS—GROWING CROPS—PERSONALTY—REALTY. 


A contract for the sale of a crop of growing oats, is not within the statute of frauds. 


Growing crops, such as oats, raised annually by labor, are, in view of the statute of 
frauds, personalty, and not realty. 


Tis was an action of trespass, brought by Barclew against Wisely, 
for entering Barclew’s close, and cutting and carrying away a crop of 
oats there growing. The declaration contained the quare clausum 
fregit and the de bonis asportatis counts. Wisely pleaded the general 
issue, with notice that he purchased of Barclew said growing oats, 
and that he entered and cut, and carried away said oats, by virtue of 
the license incident to such purchase, &c. On the trial in the Com- 
mon Pleas, a bill of exceptions was taken by Wisely, which, among 
other things, states in substance, “that Barclew proved his possession 
of a certain field of growing oats, into which Wisely entered and cut, 
and carried away said oats,"and after proving their value, rested his 
case. Wisely in defence proved, that before that time, he had recov- 
ered a judgment against Barclew, and caused an execution, issued 
thereon, to be levied on the oats; that on the day fixed by the con- 
stable for their sale, in consideration of Wisely’s forbearance in making 
sale, Barclew paid on said judgment fifteen dollars, in part payment 
and in full satisfaction of the balance due thereon. Barclew gave and 
Wisely received said crop of growing oats—Barclew reserving, how- 
ever, the right to redeem them, provided he paid Wisely, against 
the time they were-ready for harvesting, the amount in money for 
which they had been sold, as above stated. Wisely also proved that 





the result will determine only which creditor of the witness will be paid, he is com- 
etent; yet where, if the party calling him shall prevail, his debt to his creditor will 
e paid; but if the opposing party prevail, the debt to the creditor will remain un- 
paid, and the witness will have a claim to the same amount against an insolvent 
man, the interest is not balanced, and he will not be a competent witness. 
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the money was not paid against the time the oats were ready to har- 
vest, and that thereupon he entered said close, and cut and carried 
away said oats, in pursuance of his contract as above stated.” Where- 
upon the Court charged the jury, that if the contract set up by Wisely 
in defence was not reduced to writing, and signed by the parties, 
Wisely could not be protected thereby from bcing a trespasser, unless 
he had received the possession of said field under said contract; that 
without such possession, the contract being in parole, was void in law. 


Verdict and judgment for plaintiff. 


L. Case and H. H. Hunter, for plaintiff in Error. 

1. Is a contract for the sale of a growing crop of oats within the 
statute of frauds?’ Is such crop a chattel, or real interest, in view 
of that statute? In Ohio, no reported decision is to be found on this 
question; yet the understanding of the people has been general that 
such crops were chattels. Sheriffs and constables are in the daily 
habit of so treating them in levying fi. fa.s, and purchasers at such 
sales have supposed they took good titles. No statute gives this power 
to these officers. The 84th section of the Justices’ Act, O. R. S. 
p- 520, cited by defendant’s counsel, so far from giving such power, 
contemplates it as already existing, and merely undertakes to regu- 
late it. It certainly has no relation to sheriffs. The absence of any 
authoritative decision in this State upon this question, leaves the Court 
at liberty to make a decision in conformity with the general under- 
standing of our people on this subject, upon which many titles de- 
pend, unless there shall appear to be some insurmountable legal im- 
pediment, which there is not, as we shall now show. 

“ The annual growing crop does not pass to a purchaser of land at 
a judicial sale, nor is such crop under our law appraised in appraising 
realty, nor is it covered by the levy of a mere Jev. fa., but can only 
be reached by a separate levy of a fi. fa.” 120. R. 95. 

“The distinction is between growing trees, fruit, or grass, or other 
natural products of the earth, on the one hand, and growing crops of 
grain and other annual productions raised by the cultivation of the 
earth and the industry of man, on the other: the former are parcel 
of the land, and a contract in writing is requisite to make a valid 
transfer; the latter are personal chattels, and not within the statute 
of frauds.” 1 Denio’s N. Y. Rep. 550: 

“The sale of any growing produce of the earth, raised by labor 
and expense, in actual existence at the time of the contract, whether 
it be in a state of maturity or not, is not to be considered a sale of an 
interest in or concerning lands.” Greenlf. Ev. 308, 310. 
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“ A growing crop may be sold by parole.” 2 John. Rep. 421. 

«‘ Wheat growing isa mere chattel, the property of which will pass 
by parole, the statute of frauds not applying to such a case.” 9 Cowen 
Rep. 39. 

To the same effect, see 2 Kent’s Com. 341, note; 4 do. 450; 2 Dana’s 
Rep. 206. 

2. The Court erred in charging that the contract was void, not 
being in writing, and there being no act of part performance. Our 
statute of frauds does not declare such contracts void, but merely pro- 
vides “ that no action shall be brought,” &c. O. R. S. 423, § 5. The 
consequence is, that any act done pursuant to such paroie contract, 
is valid, and the party may set up such contract in his defence as a license, 
in an action of trespass. Swift’s Digest, 258, 260; 6 East. 602. 


Henry Sransery and Marnior & Buckinenam, for defendant in 
Error. 

The single question is, whether the property in a growing crop 
can pass by parole without any act of part performance. There 
are but two cases in which snch an interest can pass by a parole sale, 
or is considered a chattel interest; and these arise out of statutory 
provisions for the sale of growing crops on execution from a Justice 
of the Peace, and by executors and administrators. Swan’s Statutes, 
344 & 520. 

The doctrine of the law is, that they are a part of the realty— 
an interest in land; and a sale of such an interest by parole, is no 
more valid than a sale of the soil upon which the crop is growing. 


Reap, J., held, that growing crops raised by annual labor, have 
ever been considered in Ohio as personalty, and that a contract for 
the sale of them need not be in writing, not being within the statute 
of frauds. 


Judgment reversed. 
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Court of Queen’s Bench: Trinity Term, 1846. 


BroMAGE AND ANOTHER v. VAUGHAN AND ANOTHER. 


Notice of dishonor is not vitiated by a misdescription of the bill of exchange, which 
could not mislead the party receiving the notice, in respect of the bill intended. * 


Assumpsir by the endorsees of a bill of exchange for £161 10s., 
payable three months after date, drawn by the defendants upon one 
Beaumont, and accepted by Beaumont, “ payable at the London Joint 
Stock Bank, in London.” 

Plea—that the defendants had not due notice of dishonor of the bill. 

At the trial, it was proved that, upon the bill being dishonored, the 
plaintiffs had given notice of dishonor to the defendants, describing 
the bill correctly as to date and amount, and the parties thereto; but 
stating it to be made payable at the London and Westminster Bank. 





* It has been uniformly determined, that no particular fourm of words is necessary 
in the notice; and it has been held that, though the notice be irregular, or even vary 
in some particulars from the true state of the facts, yet, if it do not mislead, and be 
prog to put the party on enquiry, it is good. -Lafayette Bank vy. M’Laughlin, 
ante, 74. 

In Smith v. Whiting, 12 Mass. 6, the notice of dishonor was dated January 6, de- 
scribed the note as J. Cushing’s, instead of J. Cushman, that it became due y Heat 
3, and was unpaid: the note was dated 4th November, and payable at the State Ban 
in 60 days with grace. The jury were directed, that if they believed that the no- 
tice was intended for the note offered in evidence, and that the defendant must ne- 
cessarily have known the same, they ought to find for the plaintiff. 

In Bank of Rochester v. Gould, 9 Wend. 279, the Court held, that a notice to an en- 
dorser that the note of A B, endorsed by him, is protested for nonpayment, is suffi- 
cient to put him on enquiry, although the amount of the note is erroneously stated 
in the notice, and its date is not given; and if, from the facts appearing on aki trial, 
the jury are satisfied that the endorser was not misled by the notice, they are au- 
thorized to find a verdict against him. Vide Reedy v. Seixas, 2 J. Cases, 337. 

In Ransom v. Mack, 2 Hill, 587, the Court held, that, whether a written notice of 
dishonor is or is not sufficient in itself, must be determined by the Court asa matter 
oflaw. ‘The Court in that case came to the conclusion, that the case of the Ontario 
Bank vy. Petrie, 3 Wend. 456, and other kindred decisions, holding that the operation 
of a notice of dishonor, defective in its frame, may depend upon whether the party 
has in point of fact been misled by it, have been overruled. See Downer v. Romer, 
21 Wend. 10; do. in error, 23 Wend. 670, and 25 Wend277; Story on Promissory 
Notes, § 348, 350, 351 & notes. 

Judge Story, in Mills v. B. U. S., 11 Wheat. 431, says: “ It cannot be for a moment 
maintained, that every variance, however immaterial, is fatal to the notice. It must 
be such a variance as conveys no sufficient knowledge to the party of the particular 
note which has been dishonored. If it does not mislead him, if it conveys to him 
the real fact, without any doubt, the variance cannot be material, either to guard his 
rights, or avoid his responsibility. Vide Bank of Alexandria vy. Swaim, 9 Peters, 33; 
Crocher v. Getchell, 10 Shepley, (23 Maine) 392. 

In Chewing v. Gatewood, 5 Howard Miss. 555, the Court say: “Though the no- 
tice be irregular, or even vary in some particulars from the true state of the facts, yet, 
if it be sufficient to put the party on inquiry, it is good; and the question, whether 
it have that tendency, is one which must in all cases be determined by a reference 
to the accompanying circumstances.” 
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It was objected, that this variance made the note insufficient, and 
leave was reserved to the defendant to move to enter a nonsuit, in 
case the Court should be of that opinion. 

Wauaretey moved accordingly, and cited Furze v. Sharwood, 42 E. 
C. L. 726. 


Lorp Denman, C. J. If the misdescription is not considered such as 
would mislead the defendant in respect of the bill intended, the notice 
is not vitiated thereby. Stockman v. Parr, 11 Mee. & Wels. 809. Upon 
this principle, we are of opinion that the notice in this case is valid, 
notwithstanding the mistake. We are informed that there was no 
evidence that the defendants had been misled. Rule refused. 





In Gilbert v. Dennis, 3 Metcalf, 495, the notice was dated May 4, addressed to de- 
fendant, and stated: “I have a note signed by E. C. Bowers, and endorsed by you 
for $700, which is due this day and unpaid: payment is demanded of you. C.C. 
Gilbert.” The Court say: ‘This notice comes from an individual—not from a 
Bank. It was delivered at 11 A.M. There could be no default, and no dishonor, 
unless a demand had been made on the promissor. An averment, therefore, that it 
was unpaid, did not, by necessary implication or reasonable intendment, amount to 
an averment or intimation that payment had been demanded and refused, or that the 
note had been otherwise dishonored.” The Court held the notice insufficient. 

Stockton v. Parr, cited by Lord Denman, was an action by the endorsee against 
the drawer of a bill of exchange for £53, the charges, &c. being 6s. 6d. The fol- 
lowing notice of dishonor was given: “ We are instructed by H.&., (the plaintiff,) to 
apply to you for payment of the under mentioned sum, and to acquaint you that, un- 
less the same, together with 5s., the cost of this application, be paid at our office, 
&c., legal proceedings will be commenced against you, to enforce payment thereof 
without further application.” This memorandum was at the foot of the letter: 
“ £53 6s. 6d. due on your dishonored note, dated 19th December last—5s. cost of 
letter—{£53 11s. 6d.” The Court held the notice sufficient, in the absence of proof 
of the existence of any other bill. 

In Shelton v. Braithwaite,’7 M. & W. 436, the notice was—‘* To my surprize, I have 
received an intimation from the Birmingham and M. Counties Bank, that your draft 
on A B is dishonored, and I have requested them to proceed on the same.” The 
Court held that, if there was more than one bill to which the notice could apply, 
it lay upon the defendant to prove that fact, in order to show its uncertainty, and 
that the notice was sufficient. 

As to the notice of dishonor, see Hartly v. Case, 10 E. C. L. 350; Solarte v. Palmer, 
27 E. C. L.351; Beauchamp v. Cash, 10 E.C. L. 410; Boulton v. Welch, 32 E. C. L. 
283; Houlditch v. Canty, 33 E. C. L. 394; Grugeon v. Smith, 33 E. C. L.128; Strange 
v. Price, 37 E. C. L. 71; Messenger v. Southey, 39 E. C. L. 360; Hedger v. Stevenson, 
2 M. § W. 799; King v. Bickley, 42 E. C. L. 740. 

In Furze v. Sharwood, the Court say, that Messenger v. Southey shows a great re- 
laxation of the rigor of the rule laid down in the Exchequer Chamber and House of 
Lords, on the part of the Chief Justice, and that Boulton v. Welch can hardly be now 
deemed a satisfactory authority. Robson v. Curlewis, 42 E. C. L.741. Vide Gilbert 
v. Dennis, where some of the above cases are examined; the Court say that they 
have attempted to ascertain what the true rule is upon this subject, and ‘take the 
rule to be, that as an endorser is liable only conditionally for the payment, in case of 
dishonor of the note at its maturity by its maker, and notice thereof to the endorser, 
in order to charge him, notice of such dishonor must be given him by the holder or 
his agent, or some party to the bill; that mere notice of nonpayment, which does not 
= — or imply notice of dishonor, is not such notice as will render the endorser 
lable.” 

The notice ought, in express terms, or by necessary implication, to inform the party 
of the dishonor of the bill or note: that is all that is required. Ante 70. 
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HMliscellaneous. 


Paley on the Law of Principal and Agent, by Lloyd—American edi- 
tion by Dunlap. ‘This is the third American, from the third English 
edition. The present edition, just published by Banks, Gould & Co., 
New York, is not only enriched with the notes of the English edition, 
but the work itself has been improved, and its value has again been 
much enhanced by the learned notes of the American Editor, and 
numerous citations of the late English, and a large number of Ameri- 
can cases. It is a valuable book, and deserves a place in the library 
of every lawyer. It is for sale at Derby, Bradley & Co.’s, of this 


city. 


Jones v. Vanzandt—Mr. Chase’s Argument. This case, of which, 
in its different aspects, two reports have appeared in this journal, is 
now before the Supreme Court of the United States, and we have 
been favored with a printed copy of the argument of S. P. Chase, 
one of the counsel for the defendant. We have not room to present 
the points made—much less to make quotations. But after an atien- 
tive perusal, we deem it due to frankness to say, that both in style 
and matter, it isan admirable argument. We know not where, within 
the same compass, can be found so complete, and yet so dispassionate 
a view of the bearing of the great question of Slavery upon the re- 
lations of the States, so far as fugitives are concerned; and, that 
others may enjoy the same treat that we have, we mehtion the fact 
that it is for sale at the bookstores of J. F. Desilver and Derby, 
Bradley & Co. 


Sedgwick on the Measure of Damages in Suits at Law. The author 
of this book is Theodore Sedgwick, an eminent member of the New 
York Bar—the publisher, John S. Voorhees, The work is one greatly © 
needed by the profession, and especially by the Judges, since the mat- 
ter of damages must necessarily form a part of almost every charge 
they give to the jury. Mr. Sedgwick has discussed the question with 
reference to all the actions,and to the English as well as the Ameri- 
can authorities; and in exhibiting the authorities, he gives us such ab- 
stracts and extracts as supersede the necessity of referring to the re- 
ports in order to understand the precise point decided. The style 
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and arrangement are both eminently perspicuous, and the treatise may 
safely be pronounced a very complete one. In fact, we have not for 
along time met with a new law book better adapted to meet the 
wants and deserve the patronage of the profession. The writer of 
this, though at a distance, has been a gratified observer of Mr. Sedg- 
wick’s professional career for the last twelve years; and the perusal 
of this book has fully realized his justly high expectations, 


The Statutes at large of the United States. We have already more 
than once had occasion to refer to the really magnificent enterprize 
of Little & Brown, of Boston, in the publication of the Statutes and 
Treaties of the U. States, in seven volumes, which enterprize is now 
completed in a manner and style unequalled by any similar publica- 
tions. But we refer to the subject once more, for the purpose of say- 
ing that it is their intention to publish each year, as soon as may be 
after the adjournment of Congress, the acts and treaties of the pre- 
ceding session, in the same style as the seven volumes above referred 
to: and we have now before us the acts and treaties of the first ses- 
sion of the 29th Congress, (1845-6) got up in the same admirable 
form as their first great undertaking. No doubt they will find their 
profit in it, because they deserve success, At any rate, the members 
of the legal profession are under great obligations to them for fur- 
nishing our “ supreme law” in so cheap and convenient a shape. 


Lord Campbell’s Lives of the Lord Chancellors. This is an American 
reprint by Lea & Blanchard, of Philadelphia, of the second London 
edition. Itis in three volumes, and brings us down to the Revolution 
of 1688. The author promises three more volumes, which will ter- 
minate with the Chancellorship of Lord Eldon; and we trust these 
will also be reprinted as soon as they appear. For, in very truth, we 
have not met with so interesting a book for many a day. Though 
written by a lawyer, and about lawyers, (at least in more recent times,) 
it can and will be read with pleasure by all whose tastes soar above 
the trashy cheap publications of the day. It really is, in every true 
sense of the words, a delightful book, combining in a rare degree, in- 
struction with amusement. While it invites the lawyer to go back to 
the very sources of equity, and explore all those nameless rills, which, 
gradually swelling and uniting, have made the great sea of equity 
jurisprudence, it at the same time charms the general reader, by a 
simple and truthful delineation of the most remarkable men who have 
figured in English history—as witness Becket, Wolsey, More, Bacon, 
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Shaftsbury, Clarendon, and Nottingham. In the life of the last named 
Chancellor, who perhaps more than any other man is entitled to be 
called the father of equity, the author incidentally pays the highest 
compliments to two American jurists. He speaks of Kent as “ the 
great Chancellor ;” and of Story he says that “he has treated the subject 
of equity more systematically than any English jurist.” We hope here- 
after to find room for some extracts; and will only now remark, that 
in the whole compass of the literature of jurisprudence, we do not 
remember a more agreeable book. 





Barton’s Suit in Equity: a new and improved Edition, prepared by J. 
P. Holcombe, Esq., and published by Derby, Bradley & Co., Cincinnati. 
We have always held this work of Barton’s in high estimation, and 
are gratified to see a republication of it under such favorable auspices. 
The drafting of equity pleadings, indeed we may say the pleadings 
and practice of the Court of Chancery, require much knowledge and 
judgment. Maddock says, that “ the mere form of bringing a question 
before a Court is of itself a science, an art less understood and more 
difficult to learn than the construction and use of the most complicated 
machine, or even the motions of the heavenly bodies;” and yet we 
fear, that with us, as a branch of professional reading, it is too much 
neglected. We commend this book to the student. It is “ admirably 
adapted as an introduction to the study of the practice and pleadings” 
in the Court of Chancery, more especially, as by this edition it is 
remodeled with a view to suit the practice of the present day. We 
regret that we have not room for a full examination of this edition. 
We hope in a future number to refer to it, and in this connection ex- 
amine, to some extent, a new principle lately introduced into the sys- 
tem of equity pleading in this State, by the statute authorizing the 
complainant to waive an answer on oath. 

The mechanical execution of the book is in the very best style: It 
will favorably compare with any Eastern publication. 





